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TO THE READER. 


His Learned and uſefull x 

: View of both the Lawes,once « 
YAN more adventureth it ſelſe. 
„ban the Opinion of Men, « 

and it may noW hape to re-, 

ceiye a more indifferent cen- 
ſure then before, as being 
committed to a ſeaſon more mature, and more per- 
fefthy diſpos'd; for howfoever the Time that firft, 
brought this forth, could not be charged with any \ p 0 
notable  diftemper ; yet the Comman-· wealth wee, , 
five in & of that thriving nature, that however 
BY the preſent time may ſtill bee goad, yet it alwayes 

males the ſucceeding Age better then it ſelfe. fy 
Dis argues the State not neare her ruine though. - 5} 

ſome unruly Spirits, led by an irregular Motion, 2 
have beene bold to anticipate, as if every one that 
| bad iſo much pitty as to feare, had alſo judgement 
* 2 enough 
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Fate ub a arte 2 : without rech upon the | 
doome of a whole Nation. But theſe that would 
ſeeme to know ſuch bigh things, are moſt properly - 
puniſhed by being neglected: for to a Man that 
would bee thought to know, and knoweth not, no 
reater miſerie can happen ,then that hee ſhould : 
* faile of his Expectation. TI 8 to ſerye or 
Jollom any en IDoald prop the Preſent, 


1 es, ſo it bath much more of the Moderation: 
2 + and if it needs maſt be ſuſpefted that the State is 

3 not farre from her fall, let this be the onely rea. 

An becauſe ſhe draweth ſo nere to her perfection. 

"That which heretofore moſt of all incumbred theſe 

x Dominions , was the ene of the Civill 

2 Power to the Ecclefiaſticall. This a Great Prince 

I abated,and the Act nas truly maſculine, yet like 

” thoſe of the ſtrongeſt importance, vould not be per- 

edel by the ſame hand therefore it was by him ſo 

fully done, on the one fic de, that it might be feared * 

7 left it ſhould runne over on the other, To prevent 

this, the diſcretion of theſe late diſcerning times 

hath warily 19 75 ied; the wiſedome of the Prince 


' "which as it bath leſſe of the pretences of former | 


ou 1 


wing ſo wel Ress 3 ity 
may now be 2 they ſhall agree 0 one with an 5 
ther as both doe in him, by a glorious corre 


dence. The State thus bending towards the %. 


and the moſt perfect mediocritie, this Aubor whoſe 


bope that «lwayes was, couldnot hut revive again; 


therefare it is, that though hee be dead, hee yet 
ſpeaketh. If fil there be that will reprebend theſe 


our paines, as if they were caſt upon a man too 


much ſongbt after, be it ſo; but theſe men have 


leaſt cauſe to complaine, for if the matter of this 
Booke be, as they ſuppoſe, then the onely way to 
fuppreſſe i it will be to make it common, for things 
of that nature are leaſt of all enquired for, when 
they are moſt eaſily to be found, but if they rarely 
appeare, they are more eagerly ſought after, and 
the more obſtinately eſteem d. 

Mben firſt Iwould ſee this Treatiſe, I beheld 
it at a diſtance, and not withont ſome prejudice ; 


For ſo Twas prompted bythe inſinuations of a fal- 


lible Report; but finding it undes the Protection 


of the High and Mighty Prince Iames, IL tooke 


libertie to reſolve againſt all popular contralicti. 


on. And now, to ſeeke any other Patron for this 
new Edition, I have thought it altogether ingloris 
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ous, For what can the man doe that com- 
meth after the King? 

For a Note or two,which Ihave here and there 
timerouſly let fall, If the Reader expect that 
* Tſhould aske his pardon , there may bee cauſe, but 
there is no convenience : for this kinde of ( omple- 
ment is now adayes mdifferently ſet before thoſe 
things that are well, and thoſe that are ill done. 
Beſides, it would argue Certaine follie to be enga- 
ged there for pardon,where our choyce is to offend. 
Phat I have here done amiſſe, I ſhall hereafter 

hope to rectiſie, either by doing ſomething that 

ſhall be better ( if that may be) or (which is the 


ſafeſt way) by doing ſo no more. 
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Mighty Prince lawes, by the grace 


of God, King of Great Britaine, France 
and Ireland, Defender of the Faith, c. 


Os v gratious Soveraigne, ſince it 
hath pleaſed Vour Majeſtie of 
Your Princely care towards the 
Church, and Your Common- 


clefiaſticall and Civile Law, and the Tempo- 
rall Law of this Land (by which joyntly 
Your Majeſties State is managed next after 
Your owne moſt rare providence, and the 
wiſdome of ſuch, whomirharh pleaſed Your 
Highneſſe to aſſociate unto Your ſelfe in the 
great affaires of Your Kingdome) I have been 
bold to offer unto Vour Majeſtie this ſimple 
Treatiſe, as that which doth lay out the cauſe 
of thoſe Diſſerences, more particularly than 
any 
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thoſe parts of Your Majeſties Lawes, which 


any man hicherto hath expreſſed the ſame. in 


comming to which ( becauſe I doe ſpeake for 


are leffe nov ne unto Vour people, and e- 
ſteemed no otherwiſe of them, than they ſee 
the practice thereof to bee here within Your 
Land) I havethought good, as it were in a 
Briefe, to ſet out the whole ſumme of both - 
the Lawes,tothe view ofthe people, thatthey 
may ſee, there is more worth in thoſe for 


whom I ſpeake,than was by many conceived 


to bee: So that the profeſsion of the Eccleſia- 
ſticall and Civile Law. may appeare to the 
world, neither to bee idle nor unfit for the 
State; ſo farre as it hath pleaſed the Royall 
Predeceſſours of Your Highneſſe to give en- 
tertainment unto it, and Vour Majeſtie Vour 
ſelfe to admit of it. In all which there is no o- 
ther thing ſought, than that ſuch greevances as 
have beene oflae offered by one lIuriſdiction 


unto the other, and in conſequence, to all, 


Vour Subjects, voho follow any ſuits in the / 


Civile or Ecdefiaſticall Courts, may by Your y. 
Princely vviſdome be conſidered, and by Vour 
auchoritie be redreſſed, if they be fond to be 


greevan- 
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the wo 


ae the chen the — 


thereof heing rather willing: bee 


and intcrpretations|to other tian co take or 
admit of any againſt themſelves. For which, 


che weaker appeales unto your Highneſſe, | 
.humbly 115 ring Y our Majeſties upright and 
1 


ement to diſcerne where the 
Wan ce ei accordingly,which 
is — worthy Vour Majeſties high con- 
ſideration. For as the Land is Yours, fo alſo 


" — 


the Sea is V gurs „andithe Church is under 
Vour Highneſſe protection, as a Childe is un- 
der his Tutor; fo that all the Lavves thereof 
«apperraine u unto Vour Majeſties care & com- 

fort alike : For which, not onely the whole 
| 55 of Your Eccleſiaſticall and Civile 


awyers that now are, but thoſe which ſhall 
ſucceed ig thoſe places forever hereafter unto 
ts end, will praiſe and magnifie 

* Your 
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- coward, | 
them, and weethatnow are will pray to God 
for the long and happie proſperitie of Vouĩỹ! 
Highneſle, and Your Poſteritie over us, dad | 
. this Heaven and this 
Earth, and after the paſsing away thereof a 
ll fruition of ehe new y Heaven and. 
* new Earth wherein righteoulnefſe: 
Wr ene Weite 


Your as Majeſtic moſh humble. 
and ae Subjelt, | 
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To the Reader. N 


u Reader, - Tronfaſſ; ieee tha Treas 
2 mint om, witiow' ( 0 Fdbe fm. 
of dther urgumen, wheb Wy" Ruff e 
* 3 wet Vherero) eee, Ke rs 
aeg ene. omnt motion; hut was 
— Joving thut Tf" ; 
| —— "The vhine Hat gart ole vaſe fo this 4 
meditation, was, that 1ſaw many es how mrunly inen e. 4 
of "the Civile and Rrcleſtiaſtirall Law of this Land, = 
pews age the prafire of fo mech of thens,as we hive | 
Idonght good, aD mot 
— 2 2 riches of thens,ger to mike em 1 
folded up, in fur ſort as Mercers wake ſpem u their filkes 
— laid up in wbvle Peter in theiy S wher 
int maybe: ſcene, whit great durieiy They vf 28 hefe 
linde of warts, ahibough the grodneſſt of the ware i felſe 
cannot be dhſcermed, becanſe it is fonldeat up: Beſides, ſeeing 
how frequent prohibitions are in theft 1 in cauſes of ei- 
ner — wore ihn bude bene in for mer ine, N 
in ut an any labour to in ie a 
# ground; they are raiſed up in this nialti} 
wk, 1 hevi, to gaineſay the lawful ring 
f Court e which F. rr veremt und moſt rextily th 
ledge their authoritie in all things irlingſng do 2 ptr) 
bat to know and ſearch out the truth of thoſe yr rk 
that give cauſe: unto theſe prohibitions. For whenas ſuch 
Tames #s are written of theſe buſineſſes, are written indiffe- 
rently, as well for the one Iuriſdiction as the other , no man 
& to be offended if the one = —_ finding it [clfe 727 
ſid 
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ther, rmpuire 'the es EU interpretation, « 1 tabour 3 
to redreſſe it if it may be,by the right interpretation there- 
Her To the ens, that either luriſdiction may retatne their 
anne right 51 not the one bes e other, 7710 
ſcematk to de. at thus diy And thas iu ſie 1 {45 hey 
concerme ) off their owne right, a depend of no.oth Rate” 
ritit but of the Prince alone: which is the thing onely hat is v 
ſoughtinghic little. Treatiſe: dud therefore the-Reverend. 

Wee e, Land ere ta be intreated tha} obey mill yonch- 
ſafe. an. equall interp 10 of theſe matters, & well in the y 
2 Iuriſdliction. as the other, far ſoit. —. for them 1% 
if they dos it note the other er wed; 

Ken ca penceius it, au- 4 ee LENT. 

agcaur Me, te.whoſe highplace. and wi Janie, 
tbe. ing ofetheſe, fo fence dothof right: — 
775 LOPM gs ad many wooers comely 

lan, el Karren 5 bn hee ed — ber 
722 Urs Ale the mine of a luage but 

ſerver of APN nat or * of truth be off red, one 

7205 e us the true ſence of the —— that; 

ett + e ſbould reſpect none but the.v engem ane 
0 . e the indeed. Which if it. me 

indifferen 45 bſerved in every. — then netdh : 
not 70 75 at n 2 every 4 
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A VIEW 


{alſo wherein it is ſtraightned, and 


k wherein it may be releeved. rs 


FARE þ 


CHAP.I. 

- £22.13 > 
The Diviſion of the whole booke into foure parti. 
What right or Law is in general. 
What # the Law [. and what the Law privata. 4 
What's the Law of Nature. 3 
What is the Law of Nations. 
What is the Law (, vvile.. 


„ Elfore 1 ſhew how neceſſary it is for his 
SZ Majeſtic and the Realme, to maintaine 
the Civile & Eccleſiaſticall Lawes;as they 
are now practiſedamongus inthis Realm, _ 
I will ſet downe, as it were, in a briefe, 46 4 
what the Civile, and the Eccleſiaſticall | ' 
Lawes are: then will I ſhew how farre forth they are 
here in uſe and practiſe among us: thirdly wherein wee | | 
are abridged, and put beſide the uſe and poſſeſſion there- - 
of, by the Common Law, even contrary to the old praiſe f 
thereof, and the true ſence and meaning of the Lawes of 
this Realme, and the Statutes in this behalfe . 
; B | fa 


What Law is. 


17 
Jus publicum. 
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ons, as diinions' of mens rights, buildings of houſes, 


>: A view of the ¶ vile 
_ wherein we might be relee ved and admitted to the 
practiſe of many things in the Civile Law, without preju- , 
dice to the Common Law ; and ſo both the Lawes might 
know their one grounds and proper ſubjects, and not 
one to be jumbled with the other, as ir is at this day, to the 
great vexation of the Subject. But before L ſpeake of 
the Civile Law in particular, I will define what Right, or 
Law is, in generall: Law therefore is (as VDqpian faith, 
TZ. 10. in fin. F. de ꝓuſticia c“ Fnre ) the IE of 
Civile and hamane things, the underſtanding of thoſe 
things which are juſt and unjuſt. This Law is primarily 
divided into the Law publick, and the Law private. The * 
publick, is that which appertaincth to the generall ſtate 
ef the common wealth, for I meane the Law publick, not 
in reſpe& of the Forme, that they were publickly made, 
as we make lawes in our Partiamentsffor ſo all the Ciyile , 
Law is publick, as made by publick authority) but in re- 
ſpect of the object, or end thereof, for that they concerne 
the Church, the Clergie, the Magiſtrate, and other like 
publick functions, none of which levell at the rule of e- 

uity, or equality between man and man, as private lawes 

oe, but ayme at that which is moſt fit, ingenerall, forthe, iſ | 
common State. 
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Foe privatum. The private Law, or the private mens Law, is that 


which concernes every ſingular mans ſtate ; which, for 
that ĩt is occupied in giving every man his owne, it muſt 
of necelitic be proportionable to the rule of Equitic and 


ice. 
Private Law is of three ſorts, the law of Nature, the law 
of Nations, and the law Civile. 

The law of Nature, is that which Nature hath taught 
every living creature, as the care and defence of every 
creatures life, deſice of libertie, the conjunction of male 
and female for procreation ſake. 1] 

The law of Nations,isthat which common reaſon hath 
Rabliſhed among men, and is obſerved alike in all Nati- 
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2nd Fecleſſaſticall Low. 7 | 
| erecting of Cities, ſocietie of life, judgements of contro. 
verſies, war, peace, captivity, contracts, obligations, 
ſucceſſion, and the like. | | 
The law Civile, being largely taken, is the law that e- 3. 
very particular Nation frameth to it ſelfe, as the Athæui. Fus civile. 
an lawes, and the lawes of Lacedamon, in which ſence 
alſo, the law of England may be called the Civile law. for 
that it is the proper and private law of this Nation : but 
in more ſtrict ſort, the Civile law is the law, which the 
old Romans uſed, and is for the great wiſdom & equitie 
therof, at this day, as it were, the common law of all well 
governed Nations, a very fe onely excepted. 
And eertainly, albeit ſundry other Nations by the light 
of Nature, have many Rules and Maximes in the Civile 
law: yet, if all the conſtitutions, cuſtomes,and lawes, of 
/ all other people and countries were put together (I ex- 
cept none, ſave the lawes of the Hebrews,which came im- 
mediatly from God) they are not comparable to the law 
of the Romans, neither in wiſdome nor equitie, neither in J 
gravitie nor in ſufficiency. Whereupon it is, that moſt of 
other Nations, (faving our owne) althopgh they receive 
; | ynotthe Civile law wholely for their law, yet they fo 
mach admire the equitic thereof, that they interpret their 
owne lawes thereby. Pecbius de regul. juris. Reg. Que A 
jure communi. regul. 28. 


SECT. 2. 


That there be foure T omes of the Givile Lam; The Di- 
eft, the (ode, the Authentich and the Feads. | 
T he Inſtitutes are an Epitome of the Digeſt. | 
ip hat is the Digeſt, and * it is ſo cad, and why the 
ſame are called the Pandetts | 
What are the Inſtitutes, and why they are fo called. 


He whole Civile law it ſelfe, is reduced or brought 
into 4. Tomes, whereofthe firſt containeth the Di- 
geſt or Pandects, taken out of 27. old reverent Lawyers. 
| B 2 works, 


4 


enn F 22 

3 Ko of OE * 1 . eee 22 
3 8 ( Mg 5 Hg B's > Hl IA 

2 PL +> . n . 1 W, A 
R ; * n % 
M4 IE ® 


> # 
4 2 * 9 
T VF V 8 x * 5 D 4 ie 
* ne at ds og et "ET 2 10 7 L . <5 5.254 8 N e A 2 7 » 1 
8 n — N 8 e 77774 3 3 * ; 
: N . * * 72 8 a * 3x PSs 2 5s RR: 5 ES, : 2 i. 5 
* + 2 * £ 7: Me 5.4 8 42 8 57 > F 7 iy : Fa * s * 
— . 8 l N i | 4 
- — . A — . : ; 
wy 4 4 [1 Y 1 „ 
* = - 4 g 
— * . < - * k 4 LD 
* 8 8 * by 2 * 
5 \ N 
4 ” 7 — 5 
a : — 1 oy e N Hf 
— 3 
Were cOomi of * 
* "= * bh 
G. ; 


1 . 
* 


workes, whereof ſundry were t 
B | Chriſt ; others flouriſhed in the? Emperours dayes, even 
8 | unto the time of Maximinus, as it appearcth by Spartia- 
> Digeſts what. mu and Lempridine, in the life of the faid Emperour : 
. which aid Tome is divided into 50. bokes, of which, 
every one containeth ſundry titles of great wiſdome and 
variety. 3 2 | 
To this Tome, I adde the Inſtitutions, which are « 
* | briefof all the former bookes, compoſed of purpoſe by 
; the Emperour in the behalf of young learners: that ther- 
by having the whole Digeſt drawhe into a Compendinns - 
of 4. bœkes onely, they might with more alacrity, 
goe forward in the ſtudy of the law: having, as it were, 
. the firſt Elements of the whole profeſſion in this little 
be Treatiſe ; whereas otherwiſe without the kelp hereof, 
A their weak minds might be clogged with the multitude 
—_ and varietie thereof, and ſo either es leave their 
"I ſtudies, or with more labour and diffidence (which of 
- tentimes diſcourageth . minds in a long mat - 
® ter) come to the end thereof, to which, by the direction 
of this brief, they might ſconer attain, and that without 
— OR 1 -: 
A 3 | Digeſts have their name, of that they are put into - 
"8 * a comely order by the Author, ranging every — and 


. title into his proper place, ſuch as either the courſe of 
5 Nature affords them, or are fitteſt for the practice of the 


—_ profeſſion. . 6 

2 The Pandeas, be ſame beoke again; is called Paude li, of the Greek 

3 T words xz & nu, for that it compriſeth in it ſelf, all 
whatſoever Fufiniax drew out of 150000. verſes of the 
old benkes of the law. 8 

The Inftiures, The Inſtitutes are ſb called, becauſe they are, as it were, 

| * maſters and inſtructors to the ignorant, and ſhew an eaſie 

way to the obteining ofthe knowledge of the LW. 

:" The matters wherein the: whole: law is occupied, are 

either the perſons inthe common · wealth, or the things 

8 belonging or not belonging to them, or the ations wher-. 
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by men doe claim in judgments ſuch things as are due 


-unto them by law. 
Ly | | 
| S EC J. 3. . 4 ; 
* The Paudecti or Digeſt are divided into ſeven parts, an 
they againe into fiftie Bookes. . © 
. That the firſt part thereof conteineth fonre Bookes, and 
what it the ſumme thereof. ä 


| V Pon a more particular diviſion, the whole Digeſt is 


divided into ſeven parts: whereof the firſt part, 
ſtanding upon foure bookes, containerh the principles, and 
as it were, the firſt elements of the Lawzas, what Juſtice & 
Right is, from whence the Civile Law hath his begin- 
ning, what perſons be the object of the Civile law, what 
Magiſtrates the common · wealth of the Romans had, by 
whom either the lawes were made, or executed: the di- 
vers kindes of Juriſdictions,. which thoſe Magiſtrates u- 
ſed; Meere, Mixt, or Simple, according to their place: the 
eorrections which the law uſed againſt ſuch as diſobey the 
dee; either in not appearing, or not performing that 
which is injoyned tbem: what proviſion it made againſt 
ſuch, as by violence reſcued men out of the Judges hands: 
what Holy-dayes there were, wherein the Courts were 
not held: what order the Law tcoke againſt the plaintife, 
that having cited the defendant,. had no Libell ready to 
put into the Court, unleſſo happely otherwiſe the parties 
upon · private agreement compounded the matter be. 
tweene them: who were to be admitted advocates, and 
what cauſes barr d them from the office: what is the of 
fice of a Procurator, Sollicitor, or Sindict, or Factor; and 
under what cautions they were admitted, if they had no 
Proxie, or Mandat, or the partie principall did not in pre- 
ſence authorize them: how they were puniĩſhed, who u 
on reward teoke upon them to vexe men unjuſtly in the 
Law, in manner as common Barators doe : what perſons 
having loſt opportunitie to alleage any thing for them- 
5075 DE B3 | ſelves 
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| ſelves beneficill in Laws way be reftored th 

ine; as Minors, and ſuch other, as by feare or craft of 
the adverſaric have beene driven away from their lawfull 
defence: how perſons of common truſt, as Marriners, 
Inholders, and ſuch lik, are bound by Law to reſtore ſuch 
things as they have taken in charge to keepe. | 


SECT. 4 


| That the ſecond part hath ſeven bookes, and what are 
| the ¶ ontents thereof. 


1 ſecond part, being diſtributed into ſeven bookes, 
yeeldeth matter of Judgement,as who may be Judge, 
and who not: where and before what Judge every one 
is to be convented:how many kindes of Judgementsthere 
are, Civile, Criminall, and mixt of both : by what actions 
things that are ours by right of inheritance may be cha- 
lenged, whether they be corporall or incorporall : what 
action the Law affords, if any man conceale that is ours, 
that wee may come tothe ſight thereof: what action ly- 
eth againſt him, who by evill perſuaſions, or lewd intice- 
ment hath corrupted another mans ſervant, or having run 
away by his ill counſell, hath concealed him from his 
maſter : what proviſion the Law hath againſt Dice-play, 
and ſuch as keepe Dicing- houſes: bow leis to be punith. 
ed, which being put in truſt to meaſure any mans ground, 
makes a falſe report of the meaſure thereof ; that no man 
hinder a corſe of a dead body to be carried to buriall, or 
to be buried in ſuch places, as hee and bis predecefſours 
have right unto, or to build a Tombe to that purpoſe,and 
beau iſie the fame. ; ö g 
SECT. 5. . 
T hat the third part ftretcheth it ſeiſe imo nine bookes, 
and what they contein. | 


T He third part, imbracing nine boks,concerneth perſo- 
mill actions, which riſe not of cauſe of right or * 
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or lent in a certain ſumme; the means how to fecover the 


dae, if it be denied, br a by ouch of the parte that de 


wieth it, unleſſe be may be convitted, either by witneſſe or in= 
frommen, that be hath forſworne himſclfe:how many kinds 
of oaths there are, voluntary out of Judgement: neceſlarie 
exacted by the Judge in doubtfull caſes, where otherwiſe 
there wanteth pronfe to manifeſt the trueth: qudiciall, ſuch 
- as one partie offereth to another in Judgement, and cannot 

de refuſed without juſt cauſe : and laſtly, that which the 
offereth to the plaintife, as concerning the value of 


due thing which is in ſtrife, or the charges that he hath 


beene at in recovering of the ſame: what exceptions there 
lyes againſt Obligations, as that which for cauſe was gi- 
ven, and cauſe did not follow : that the cauſe was diſho. 
neſt, for which that is challenged that was given : that 
the ſumme was not due which was paid, and therefore 
not to be exacted, but to be repaid : actions for things 
lent for a certain time, and to a certain uſe: actions for 
things pawned: actions that either paſſengers have againſt 
Marriners for the goods or ware that they have brought 
into the ſhip, or Marriners have againſt Paſſengers for 
their fraught: actions of ejectment, wherein the paſſen- 
ers and Marriners are bound each to other for contri- 
ion of the lofles of ſuch things that have beene caſt 
into the ſea, in the time of a ſtorme or tempeſt, according 
to the qualitie or quamitie of the gods they have in the 
ſhip : actions whereby maſters are bound to anſwer for 
their ſervants contracts, and fathers for their children, 
in ſuch things, or negotiation, as they have put.them in- 
truſt withall, ſaving where the childe batrowed 


without his fathers privitic for riot, and for ſuch purpole 


as his father hath no uſe thereof: Remedies for women, 
when by weakneſſe of their ſexes, and lack of counſell, 
they have inwrapt themſelves in ſuretiſhip for other 
men: action of compenſation, where a debt is demanded, 
tor which an equivalent portion hath beene rece EB | 
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and yet when h —— allowance thereof, it is de- 
nied him: actions of ſotietie or fellowſhip, wherein ei- 
ther the ſocietie is required to be maintained, or the 
money put in common banck to be divided : actions of 
bargain and ſale, either pure or conditionall, the bargain 
being once made, the loſſe and gaine that after happenethn 
is the buyers, unleſſe the ſeller retain ſome further rigbt 
in the thing ſold unto himſelfe: actions of letting or ſet· 
ting either of the uſe of a perſon, or the uſe of a thing up- 
on à certain hyer: actions of change, and ſuch like. 


SECT. 6. 


That the fourth part conteineth eight booker, and the 
contents thereof. 


T 8e fourth part being digeſted into eight boakes,mini- 
ſtreth actions for ſuch things as are acceſſarie to con- 
tracts, ſuch as pawnes and pledges are, which are given 
for the better ſecuritie of the contract: actions for reſti. 
tution wherein a man hath beene deceived in a bargain, 
more than the halfe value of the thing ſold ; or wherein 
the ſeller hath concealed ſome fault in the thing ſold, 
which he ought by Law to have revealed; or promiſed * 
ſome qualitic in the ſame, which: was not in it; or where 
the thing ſold, hath beene evicted —— other, out of the 
hands of the buyer, himſelfe uſing all juſt defence of Law 
for himſelfe : actions for intereſt and uſurie, and how ma. 
ny kinds thereof there be that men uſe by land, Lucratory, 
Compenſatorie, and Punitorie 3 whereof che firſt is alto- 
ether unlawfull, the other two allowed where either 
Juſt gain ceaſeth, or juſt loſſe followeth, upon that occa- 
fion, that which ĩs lent is not payd according to the day 
of covenant. Sea-uſuric, otherwiſe called nautickuſarie, 
is greater than land-uſurie, and yetallowed-by Law, for 
| that 
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| That the fift e ee, nine bookss 
mY 0 the matter there . %, er x 


7 Rider the fift Section, — in it nine 

' beokes, are conteined laſt Wils and Teſtaments, and 
who they be that can make the ſame: and how many kinds 
thereat.therebe, Solemne or Militarie, and they: either pur 
in writing. or elſe Nuncupativewhat is an unjuſt, or Void 
Will: what is to be thought of thoſe things, which are 
found either tobe blotted out, or interlined in a Will: hom 
Heires or Executors are to be inſtituted, or ſubſtituted in 
Wil and under what conditions they may be either in- 
ſtituted, or ſubſtituted in the ſame : whet time an heire bath 
to deliberate after the Teſtators death. before he prove the 
Will 1 what is a Militarie Te ſtament, and what priviledges 
it hath: how the inheritance may. beeithor got or loſt: ho 
Teſtaments are to gat:whar 
mens Teſtaments are to be opened, and — of / the 
puniſhment of ſuch, which,a Will being extant, ſeeke by 
Adminiſtration, or ſome oxher like mens to paſſeſſe the 
goods : and of thoſe — — 

man to make a Will : of the power or ici lee of 
——ů— bequeſts;as ay be: 
what notzto whom any thingmnay be bequoathodyant 

ofthe ſignification'ofthe words and things which dos ap- 
pertain unto ies : of yeerely and monethly Legavies, 
what time they be due, in the beginning of the year, or in 


theend: which of them be youn and which conditionall : 
of the uſe, profit, and benefit of any thing bequeathed : of 


rare 


dwelling, and workes of ſervants : of Do 
at. C 2 bequeathed, 
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: of wheat, wine, and : 


bequeartied, and 

or choile or cle tion bequeathed : 

oyle bequeathed; and what is contained under every of 
them : f ground furniſhed bequeathed, and the inſtru- 


ments ther g. and What is to be underſted by 
that bequeſt: of ſtore the d, in Latin called Peru ; 


what is compriſed under that word : of houſhold · ſtuffe 
bequeathed : of education and bringing up bequeathed : of 
— filver, womens attire, ornaments, and ſuch like be- 
queathed, and what is to be underſtood by every of them: 
how Legacies may be taken away: of things that are 
doubtfull in a Will, and how they are to be underſtood : of 
thoſe things that are left for puniſhment fake in a Will, 
whether they be available, or otherwiſe : of thoſe things 
which being_bequeathed ina Will, are counted notwith- 
ſtanding as not bequeathed: of thoſe things that are taken 
away from the Legatories in the Will, as unworthy of 
them: of conditions, demonſtrations, and cauſes 5; what 
force they have, and how they prevaile ma Will. Of the 
Law Folcidia, what it is, and how men thereby are reſtrai- 
ned from bequeathing any more than three parts of 
their goods, ſo that a fourth part thereof ſhould ſtill re- 
main with the heire; and if any tnan had received in Le- 
Fan more than he might by the law Fo/cidia, that hee 
Id put in band to reſtore that, if any unknown debt 
after ſhould: appear, fo the ſame were true debt: at what 
day a Legacie becomes due; that is ſtreight from the death 
of the Teſtatar, unleſſe it be left to be paid upon a certain 
or uncertain day, or under a condition; and that the heire 
enter into band to pay the legacie when the day comes, or 
the condition happen; and if he refuſe to doe it, then the 
legator ie to be put in poſſeſſion thereof untill the day or 
condition happen. — 819.7 e b 
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He ſixt part ſpreading it ſelfe over ſeven Bookes,hand- 
leth matters of poſſeſſion of gods, or Adminiftration 
thereof, not growing out of the Civile Law (which onely 
makes heires, & giveth right of ſucceſſion)but out of the 
Pretorianlaw,or law of conſcience, which in equity calleth 
ſundry to the ſucceſſion of other mens goods by admini- 
ſtration, where there is no Will, and in ſome caſes where 
there is a Will, as where the Will is concealed, or the Exe. 
eutor renounceth the Will, but if the Will once appear, 
then the adminiſtration forthwith ceaſeth. In caſes where 
Adminiſtrations are to be granted, the children of the de- 
ceaſed have liberty to take it, within a year after the death 
of the deceaſed, and if they be further off of kin, then the 
have only a hundred dayes to take it in, unleſſe thoſe whic 
are to take it are Infants, mad, deaf, dumbe, or blind, in 
which caſes there is a longer time aſſigned. The pretor 
granted adminiſtration not only according to the tables of 
the Teſtament, but many times even againſt the tables of 
the Teſtament: as where a childe is not diſinherited in his 
Fathers Will by plain termes, but paſſed over with filence 
onely, as not remembredʒor that the childe was not borne: 
at the time of bis death, & ſo not known whether any ſuch 
child were living, or to be hoped for, or not: In which caſe, 
if it doe after appear, the Mother is put in poſſeſſion of that 
which is the childes part. If there appear no Will, the Ad- 
miniſtration is committed in this order; Firſt, the children 
of the deceaſed are admitted: Secondly, theſe that are next 
of kin in the Male line: Thirdly, thoſe that are next of kin 
in the Female line, ( wbich difference notwithſtanding be- 
tweene male and. Female at this day is taken away, and 
they that are next of kin are equally admitted in either ſex) 
| S3 Laſtly, 
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Laſtly comes thoſe which have right thereto, either in 
that they are man or wife. The Law ſundry times, where 
{thing is done; or intended to be done, againſt an other 
mans right, & there is no proviſion for it in Law,yeeldeth 
the party grieved an Interdict or Injunction to hinder that 
which was intended to his prejudice, As where one buil- 
d th an houſe contrary to the uſuall and received forme ol 
duilding, to the injurie of his neighbour, there lyeth an 
Infection de noni operi vunciatione, Which being once 
ſerved, the offender is either to deſiſt from his worke, or to 
put in ſuetties, hee ſhall pull it downe again, if hee doe 
not within a very ſhort time avow the lawfulneſſe thereof. 
Xetin , there lyeth an Injunction where hurt is not yet 
done, dut feared to be done; as where a houſe is ruinous, 
or the eves, or any outcaſt worke thereof hangeth dange- 
rouſly over the way, ſo that it is doubtrd it will fall & hurt 
forme that paſſe by, the owner or Lord thereof is to put in 
ſuertie to the Magiſtrate, that if any be hurt, or miſcarie 
thereby he ſhall anfwerfor it. If any cauſe the water of 
the river, or rain · water to run an other courſe than before 
time tr was wont gs. and that the neighbours are like 
tobe prejudicedthereby,rhe Law yeeldeth an InjunRion 
tirher to ſtay the worke that is imended, or to ſecure the 
neighbours for che hurt that is like to follovy 

Gute mers, Oollectors, or Tolle · gutherers exact more 
fubſidie, or other like publick durics, chan by Law they 
—_—_— diftrain 2 109mg, 0 fg a 
dr Ray in-theirhands ſuch duties as they have received, 
wherby the partie chat hath paid it, falleth into any fortei- 
ture, dt that they repair not the publick high wayes; in 
which reſpect ſubſidĩes, tributes, and other ſuch like duties 
ure given to Princes,they are to be puniſhed in the double 
"value of chat which they have received, & otherwiſe to be 
fined for their ill dealing in that behalfe. In gifts which 
ate purely given, or under a day, or condition, and fpeciall 
in thoſe that are given in eontemplation of death, 'whi 
ire compared to Legacies themſelves, right paſſech with- 
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„by finding the 
fame, by ng it into a er faſhion, by guining by 
che ſea or river, by delivery, or ſuen like pag i are, 
mcans;asby getting the poſſeſſion of any thing by god ri- 
tie, and aith, ſo long as ic will make a juſt uſurpation, 
or preſcription, by holding it as he ire, by holding it by + 


git, by zaking it up as a thing forſaken, dy: holding it by 


kegarie,dowriezor.inheritanceby coming to it by ſentenet 
definicive,or interlocutory, by confeſſion of the adverſary, 
by ceſſion of the partie, by auctority of the Judge, and the 
ſame have bin fraudulently alienated by the debtors, there 
lieth an In junction to put the partie injured into poſſeſſion. 
All In junctions for the moſt part are prohibitorie & ſer ve 
either to get, or to keepe, or to recover poſſoſſion, and are 
called commonly by the firſt name of the writ, as where 
one is denied the poſſeſſion of inheritance belonging to 
him, an In junction is granted him, to put him in poſſeſfi- 
vn, called Quorum bouorumʒ or if it be for alegacie, Qu 
legaomum und if itbe in generall cafes, Ne vis fiat ei qui in 
vet au mifſaa off > Thar he that hath gotten the cuſto- 
vieofxheWillexhibire-ic: that no private building, or 
ſuch like, be ſetup ina holy and ſanctiſed place, andi it 
be, that it be pull d dowyue again: that no Nuſunce be done 
op places, or high wayes, other than ſuch agby the 

y arcallowable : that publick high wayes be repaired - 
chat nothing be done in. any river, or the bankes thereof, 
hereby Ships or Barkes may not paſſe thereon that no- 
thing be done in any common ſtream, whereby the water 
mould be forced to run otherwiſe this year, thun it did the 
lnſt ſummer afore : chat it may be lawful for overy man te 
Mile or rowe in any publick ſtream that che bankes f 
the river be repaired. Of force, and foree army; where. 


two are in poſſeſſion of one thing, and neither v them 


.cune by the ſame by force, or by ſecret ſlight, or by ſuſfe- 
nete | rance 
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houſe,or gr 
rivers, and p | ; — 2 
have right to draw water out of any ipring, or well: he hot 
forbid the uſe thereof; and that every one have free liberty 
to cleanſc ,& to repaire the ſame, if thore be any de? 
cay in it: That no man be forbid to ſcoure, purge, or cleanſe * 
his privies, ſinkes, or vaults: That whatſoever is done by 
open force, or ſecret ſubtilty, be reſtored where it was, 
before ſuch force or ſubtilty was done, unleſſa the partie 
greeved releaſe the ſame: That he chat holds any thing at 
an other mans will, reſtore the ſame upon competent War- 
ning, or knowledge given him thereof: That a man may 
lop or cut the boughes of an other mans tree, anno ing his 
ound, .if after warning given thereof, tlie owner thereof 
do not reforme it. That it be lawfull for a man to gather 
ſuch fruits a his, — from his — ns into. —_—_ 
mans ground, without any trepaſſe to the awner-of the 
— — he gather the ſame withinthree dayes after 
they are ſo falne;forotherwiſe the law preſumes he makes 
no reckoning of them, and fruits lying upon the ground do 
eaſily putriſie: That a man may challenge his eluldren out 
of an other mans hand that holdeth them from him : That 
a Tenant after his leaſe is expired, may remove, and qui ly 
carrieaway ſuch things from the farme, as he br thi- Y- 
ther, ſothat the Rent be paid, and thoſe things which hee 
bronght thither, were not bound for the payment thereof. 
Actions are taken away, and poſſeſſions maintained byex- 
ceptions, preſcriptions, and prejudices,which themſelves 
are many times in ſteed of actions, as is the exception de xe 
Sudicats, which is an exception that determineth the cauſe 
Exceptions. in controverſie. Of Exceptions, ſome are perpetuall and 
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and peremptory are they which evermore have place, and 
can never be ãvoyded; Temporall and dilatory are they, 


which are not evermore in place, but may be avoyded: 


Exceptions are alleaged, either becauſe that is done which 


ought to be done, ox that is done that ought not to be done, 
or that is not done that ought to be done. Of Præſcriptions . 
likewiſe ſome are perpetuall, ſome temporall; the effect of . 
either of them, is to determine the action, either in the 


maner of doing, or by the time when it was done, or by 
the place where it was done, or by ſome other like circum- 
e 


gations ariſe either out of bargains betweene man & man, 
or out of ſome offence that is done: Obligations by bar- 
gains, are procured either by ſome thing that paſſeth be- 
tweene the parties that doe contract, or elſe is effected b 

words, or conſent. Out of obligations ſpring actions, whic 

are nothing elſe, but a right to proſecute that in judgment, 
which a man pretendethto be due unto him, whereof there 
are two ſorts; of which, one is a challenge for right of a 


thing due; the other, a ſuite againſt a perſon for ſome of- 
fence or treſpaſſe done. "= 


SECT. 3. | 
That the ſeventh part is divided into fix beokes, and 
tze matter thereof. 


1 ſeventh and laſt part being divided into ſixe 


Bookes,treateth of Obligations, which ſtand in words, 


and their effect: how farre two or more principall debtors 


are bound to the creditot in the whole, or every one for his 
owne part: Of Suerties, and how farre they are bound, and 


whether the diſcharge of the one be the releaſe of the other, 
and by how many wayes Obligations by words are diſſol- 
ved or releaſed, by renovation, by payment, by e 
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peremptory, ſome are temporall and dilatory : Perpetuall | 


An Obligation is a bond of the Law, whereby a man is 041; 
neceſſarily bound to pay ſome thing to an other man: Obli- 
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of the debt not paid, as if it were paid. Of Obligations ſome 

are Civile, as thole Which have beene heretofore handled. 
ſome Pretorian or pertaining to the Chancery, as thoſe 
whereby Turors, Curators, and Proctors, enter into band 
unto a child, that his ſtate ſhall be ſafe; that is committed to 
their hands: That, that*ſhall be paid which the Judge cea- 
{th : That the Plaintife ſhall ratifie and allow that which 
his Proctor ſhall doe for him in judgement, and ſuch like. 
Criminall Judgements are private or publick, that is, they 

are commenced either upon private offences, or upon pub- 


lick faults and ſuits. private offences concerne private mens 


revenge and injuries. Publick, the revenge or injuric of tie 
whole ſlate. Private offences which had ordinary proceed- 
and ordinary puniſhment, were many, among which: 


ings | 
Thekt is the chiefeſt, which is a deceirfyll fingering ofa 


other mans gtods, with intent to gain either the thing it 
15 or the [ge ſſeſſion thereof ſorhar the mind aldne 
maketh not theft, but the act joyned to the minde, be the 
uantity never fo ſmall. Of Thefts, ſome are manifeſt, o- 
ther not manifeſt ; manifeſt is that, wherein the offender is 
taken in the deede doing, or taken before he could carrie 
away the thing ſtolne thither, whither he intended: the 
puniſhment whereof was foure double the value of that 
which was ſtolne: Not manifeſt, was that wherein the par- 
ty offending was not taken in the deede doing, and the pain 
thereof was the double of that which was purloyned, or 
taken away. If any pilfery or theft be done in a Ship, Ta- 
verne, or Inne, the Maſter of the 7 Taverne, or Inne, is 
to anſwer double the value thereof, if the ſame be done by 
himſelfe, or their ſelves, or any of their marriners or ſer- 
vants: tot it behoveth them to have honeſt men, whom 
they are to impldy in ſuch fervices ; But if ic be done by: 
ngers, or gueſts of the houſe, the owners of 
the Ship, Taverne, or Ine, are not to anſwer for the ſame, 
for they cannot turne away ſuch as come into their 


hotife ; neither, in all like! od, know they the quality or 
zentitiog of their g 4 He cpa 


gueſts. If any than privily, * FJ 


=> ard Eccleſiaſtical Law. © © © 
Y theirs, which entertain thoſe, which are no kin to them aa 
aul; when as it is naturall for every one to regard his owne 
blood: and fathers are many times more carefull for their 
children, than for themſelves; but it that hee that received 
them knew nothing of the offence, then is he altogether to 
be excuſed. Such as break priſon, are to be puniſhed by 
death, becauſe it is a certain treaſon to break the Princes 
ward, but if they ſcape by the negligence of the Kgepers, a- 
5 gainſt whom the preſumption lyeth ever in this caſe, they 
re more lightly to be puniſhed. If any commit Burglarie, 
breaking up a deore or wall, with intent to doe a Robbery, if 8 
dbey be baſe companions, they are to be condemned to the 
Miynes or Gallies; but if they be of better reckoning, they 
are to be put from the ranke or order wherein they are, or 
to be baniſhed for a ſeaſon. ſuglers and like Impoſtors, 
þ which goe about deceiving of the people with falſe tricks be 
and toyes, hookes and ſuch like, which inſinuate themſelves | 
into other mens houſes, with purpoſe to ſteale, are puniſn- 
ed at the diſcretion of the Judge. | | 
If any ſteale, or take away any thing out of the inheri- 
tance of another man, before either the Will be proved, or 
adminiſtration be taken;an action of theft lyeth not,becauſs 
the inheritante, during the time, was counted no bodies, 
but he is to be puniſhed by the diſcretion of the Jadge iiſja,. 
though it were the heire himſelfe that did it. Colenage, 
whereby a man craftily ſuppreſſeth ſome thing he ſhould. 
not, or putteth one thing in agothers place, to the deceit of 
him that hee dealeth withall , or corrupteth ſuch wares: 
which hee uttereth, or doth any other thing colluſorily, 
which is called of the Law Crimen Stellionatus, (of a little Crimes Stet. 
vermin or creature called Stellio, much like to a Liſard, moſt 775 6 _ 
__enviousto man)is cenſured by ſome ignominious & ſham- TOI: 
ful puniſhment, or by diſgracingthe perſon, by putting him 
out of the Office, Place, or Order he is in, or by injoyning 
him ſome ſervile worke, or by baniſhing him for a time, or 
. - by ſome like puniſhment, at the diſcretion of the Judge. If 
any plough up a Mere balke, or remove any other marke 
D 3 which 


which hath accuſtomed to be a Marke or bound betweens © 
ground and grounds, which anciently was counted reve- 
rend and religious many men, the offence is puniſhed 
either by a pecuniaric mul; or by baniſhment, or whip. 
ping, at the diſcretion of the Judge. Unlawfall Colledges, 
Corporations, and aſſemblics, gathered together to bad 
- uſes, as to eating, drinking, wantonnefle, hereſie, conſpi - 
racie, are. puniſhed as publick Routs or Riots, otherwiſe at 
the diſeretion of the 8 All theſe, before recited, are 
called Popular Actions, becauſe, not onely he that is inju - 
red, but every other honeſt ſubject may purſue and proſe· 
cute the ſame. Hl 
Publick Pablick Judgements are ſuch, which immediatly pertain | 
Fndgements. to the. puniſhment of the common-wealth for example 
ſake,and are examined, tried, and puniſhed by a publick or- 
der appointed by Law, the partie grieved,making bimſelfe 
partie tothe ſuite,and following the ſame ; the party accu- 
fed in the meane while remaining in priſon, or putting in 
ſuertics for his appearance, and the partic grieved for the 
proſecuting of the ſame. The chiefeſt of which ſort is Trea- 
' fon, which is adiminiſhing.or. derogation of the Majeſtie 
of the people, or Prince, on whom the people have colla- 
' tedall their power, which is puniſhed with death, and con · 
ane the Lands and gods of the offender, and the e- 
cernall aboli ſhment of his memorie. The next is Adultery, 
whichis violating of an other mans bed, whoſe puniſhment 
anciently was death, both in che man and in the woman, 
but after it was mitigated in the woman, ſhee being firſt 
whipt, and then ſhut up in a Monaſterie : but by the Ca- 
nons, other paines are inflicted. Under Adulterie are con- 
- tained Inceſt, Sodomy, Baudery, and all the reſt of the ſins 
of that kinde. Publick force, is that which is done by a 
company of armed men, collected together, and the corre- 
on thereof is perpetuall baniſnment. Private, which is 
done without Arms, the paine thereof is the loſſe of halfe 
the parties goods, and the infamie of his name. Murtherers 
and Poyſoners, Witches and Sorcerers, the crime bein 
proved, 
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proved dye the death: ſuch us ſet mens houſes a ſite, are to | | 
de conſumed with fire themſelves : ſach as kill either Fa. 
ther or Mother, or thoſe that are in the place of Father or 


Mother, or any that are of next a kin, their puniſhment is 
death; and in caſe of the Father and Mocber, beſide the > 


men, whereas otherwiſe they are but baſe perſons; wilfally 
challenge unto themſelves n other mans name, or Arins; 
cogand foiſt in womens s or otherwiſe, falſe births, 
or adulterous children, in ſteed oftrue and rightfull heires; 
fell one and the fame thing to two men, carrie about falſe 
Paſports; uſe falſe or corrupt thoſe that are true, 


in ſome caſes, are puniſhed by death, in other by baniſh. 


; — — cutting off both or one of the hands 
of the offender 


any bearing any publick office, abuſe the 
tame to gain, and doth that for money, which he ought to 
doe for thankes, the Law ordereth, that the offender thall 
be ealledto aceount for his ſuppoſed: bribery, and if hee be 
Found gnilty thereof, finerh him fpare fold; to che 
party grie ved, and beſide, decreeth him tobe Tg = 


5 n a 1 
r S, 2 8 
bo * 9 
* 11. 
Dn IS 
- 2 9 
- 


* * 
3 SO 
For Ras vo hos / ih 
* B 
** Via 


2X Aviewof the Civile | 
Such as by ill deviſes and policies, raiſe up the price 6 
corne, and other victuall, or get the whole fale of any mer. 


3 2 
* 25 
Ws 8 
RY. "7 
* 8 
* b 
al * 
ES. 8 
[4 \ 


chandiſe into their hands, that they may ſell it the dearer, 


are puniſhable at the diſcretion of the as, which accor- 
ding to the quality of the perſon and 

times to baniſhmeat, ſomtimes to death it ſelfe. It any I 
take, purloyne, or intervert to his own uſe any money de. 
dicated to holy and publick uſes, or cauſe the ſame to be 


act, reacheth ſom- 


taken, purloyned, or interverted ; or if any take away any. 


braſen table, wherein any publick Lawes are graven, or the 
bounds of any Lands are deſcribed, or blot out, or change 
any thing thereof, or covenouſly pay in leſſe money into 
the Exchequer, than by right he ought to have done, and 
hath not cleered with the Exchequer for the reſidue, is to 


be condemned inthe three double of that which is the re- | 


fidue, and is beſide to be baniſhed. - 


If any, to get an Office, procure a number of hired - 


voices, beſides the loſſe of the Office he ſucth for, his pu- 
niſhmegt is temporall baniſhment. If any ſteale away any 
childe, the body of any free-man, and ſell the ſame away, 
or detein them againſt their will, the fault is death. If any 
ſlanderouſly charge an other with any falſe crime, or wit- 
tingly beare any falſe witneſſe againſt him, or willingly | 
iveany wrong Sentence againſt him ; or on the contrary 
fide, difſembleth ſuch faults as he knoweth, and colludeth 
with the adverſary, or giveth over the proſecution of a 
.crime hee hath undertaken to follow, untill he haveleave 
granted him by the Judge, to deſiſt from his accuſation, . 
the fame is to be puniſhed with the like kinde of puniſh- 
ment, that hee would have the other puniſhed by, unlefle 
he be acquitted there-from by the Princes pardon ; or that 
the Adverſarie be dead. In publick judgements where the 
Offender appeares not, Proces is to be awarded out againſt 
him for his appearance, by a certain day to cleere him- 
ſelf;at which day if he appeare not, an Inventory is taken 
of his gads,not to the intent they ſhould be ſpent, but that 
they ſhould be reſerved to his uſe, if hee returue again 
within 
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within a year, and cleere himſelfe ; otherwiſe they become 
- , the Exchequers for ever, how innocent ſoever the party 
- afterwards appears to be. If the Offender be preſent in 
Judgement, and deny the fact, he is to be confuted by wit- 
nneſſes, or other proofe; or if there be juſt matter of ſuſpiti- 
on, to be put on the rack; which, albeit in matters of leſſe 
5 danger, is great cruelty, yet in great and horrible crimes it 
is neceſſary: If the- Offender have either confeſſed the 
crime, or be convicted thereof, then it followeth, that the 
party convicted, be puniſhed either by death or otherwiſe, 
according to the quality of the perſon, or condition of the 
offence. Puniſhments by death are foure, Hanging, Bur- 
ning, Heading, and caſting the Offender to be devoured by 
wilde beaſts, amongſt which may be reckoned, Exile or 
Y Baniſhmentr, for that it takes away a mans liberty, and be- 
reaves him of his country, which to every ſubject, is 
⁊s dear unto him as his life it ſelfe. 5 
Puniſhments which did not infli& death, were many, 
& ſuch as it pleaſed the Magiſtrate in his diſcretion to ap- 
point. The Law having paſſed upon the Offender in ſuch 
lort, as ſhould be to the loſſe of his life, liberty, or countrie, 
his gods became forthwith forfeited to the Prince, ſuch( L 
mean) as are of value: but for the other, the Law allow- 
eth them the priſoner, for his maintenance during the time. 
of his impriſonment, and ſatisfying ſuch fees as are due to 
the Officers thereof; which hath place where the offender 
hath no children, otherwiſe the one halfe of his gods come -Y 
meth to his children; unleſſe it be in caſe of Treaſon, , —4 
where all is conſiſcated. They are alſo held for convict and 3 
guilty, which either upon a guiltineſſe ot minde make 2. 
way themſelves before Judgement, or ſtop their Adverſa- 
tries with a bribe, that they ſhall not follow the Law againſt 
them, and their gods are no leſſe confiſcat than the others. 
But it is otherwiſe in thoſe which are baniſhed for 2 time, 
or to a certaine place, or in ſuch as the Law having 
once paſſed upon them, are either in their life, or after their 
death, by the 9 of the Prince reſtored 1 4 
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which caſe they recover Gwds, Name, and Honour: the * 
being executed, the carcaſſe, for the moſt part, is 
ed to bur iall. unleſſe it be for matter of Treaſon, or 
other ſuch like offence. If any have beene unjuſtly condem- 
ned, eittier by the iniquity or unskilfulneſſe of the Judge, 
the law alloweth him an appeale, that is, a provocation to 
a higher Judge, that he may bear the cauſe anew, and re. 
forme that which is judged amiſſe into better: and if the 
higher judge finde the partie grieved hath well appealed, _ 
| he is to reverſe the former ſentence, otherwiſe to ſend the 
Ofender back to the Judge, from whence he came, there 
to receive his puniſhinent: yet ſome perfons there be, from 
whom no appeale lyeth, as from the Prince, or Senate, be- 
cauſe they repreſent the Prince ; neither may hee appeale, 
which hath renounced R made from 
lower Judges to higher, andfrom him that is Delegatedd, to 
him that did Delegate: Appeales are to be made wirhin ten 
dayesafter ſentence given, or within ten dayes after the 
Notice is come to the party againſt whom the Sentence 
did paſſe, unleſſe there attend thereon a continuall griefe, in 
which cafe,a man may appeale ſolong as the griefe indures: 
the time to aske Dimiſſorie Letters, is thirty daies from the 
Sentence given; the time to preſent the fame to the Judge, 
is atthe diſeretion of the Judge from whom ; the time 
of proſecuting the fame is a year, or, upon juſt cauſe, two 
years; in which time, if the ſute be not ended, the cauſe is 
deſerted, and to be ſent back unto the Jadge, from whom 
the Appeale was firſt made: while the Appeale hangeth, 
— ng innovated, becauſe by the Appeale, the 
| arc, as it were, bound: but if the former. 
Sentence were voyde by law, (as in ſundry cafes they are) 
then chere neederh no Appeale ; for ſuch Sentences never 
into a cafe judged. Appentcs in criminall cafes, can- 
not be juſtified by a Proctor; but it is otherwiſe in Civile : 
Cauſes. An Appealc in one cauſe doth not exempt the party 
from his one judge, in other cauſes : If the ap- 
pelkant die during the time of the Appeate , ae | 
| e 
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heire behinde him, and the matter of th eale concernes 
none but himſelfethe is not to be compelled to follow it. for 
every one may renounce his owne ſaute : but it ĩt concerne 


the Exchequer, or any other body, then may hee be com- 


pelled to follow it. 

The Exchequer is the Princes Treaſurie, and the patri- 
mony of thè common wealth, and hath many and fingular 
prerogatives, which private men have not. Such as are 

taken captive by the enemy, become their ſervants; who 
have taken them, unleſſe either they eſcape home again 
themſelves, or be ranſomed by their friends; in both which 
caſes, they recover ell right and priviledges they had in 
their owne common-wealth before. By the Law, all Sub- 
jects whatſoever, are bound to ſerve the common- wealth 
in warre; in ſv much that if «Py, eing preſt, withdraw 
himſclfe, or his childe from it, he is to be counted as a re- 
bell, and for his puniſhment, is to be baniſhed, and mulcted 


or fined in the greateſt part of his goods. As the priviled - 


ges and rewards of Souldiers were many to 
them to vertue and manhood ; fo their ſhames and puniſh- 
ments were great, to feare them from cowardice and vice: 
But among the reſt of the priviledges of Souldiers, the old 
Souldiers were the greateſt. Of Subjects, ſome dwelt in 
$hires, and lived after their one Lawes, and yet never 
theleſſe were made partakers of the honours of the Citie: 
ſome other were inhabitants onely in the common-wealth, 
and had onely a houſe in the ſame place to dwell in, and had 
no right to bear office: ſome other were ſtrangers brought 
in,which were ruled by the Law 'of them among whom 
they dwelt. Amongſt thoſe that dwelt in Shires, the chief. 

eſt Magiſtrate was he whom they called Der#rw,wlio was - 
not ſent by the people of Rome thither (for he was a Ma 
Fgiſtrate of Magiſtrates) but elected by the people there; 
and his office was, to keepe the treaſurie of the Countrey 
to provide victuall exact tribute, & gox ern the ate there, 
in maner as our Sherifes — His office was ny 
2 annal, 
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 awnwalltelt by liberty, and luſt of government, and conti. 
nuancethereof ir might grow into 1mm en Such as are 
Subjects, are to ſerve the common-wealthin ſuch offices, 
places, and-ſervices, as their abilitie is fit for, and the ne- 
ceſſitie of the common-wealth requires. The ſervices of 
the common-wealth were of three ſorts; Patrimoniall,ſach- 
as belong to every mans patrimony to performe , which 
ſtœod chiefly upon payment and charges, which were to 
goe out of every mans inheritance towards the perfor. . 
mance. of ſuch burthen as lay upon him by law, cuſtome, 
or command of him that had power thereto : Perſonall, 
which were tobe performed by the care and induſtrie of 
the partie and his corporall labour, without expence of 
his purſe. Mixt, which required both care of the minde, 
and labour of the body, and expence of the purſe, and are 
impoſed as well in conſideration of the thing, as the per- 
fon, which every ſubject is to undergoe, unleſſe by tbe 
Law, or by the indulgence of the Prince they are excuſed; 
as ſome are excuſed by reaſon of old age, ſome by young 
, ſome for their dignity, ſome for their calling, ſome 
for their ſtate of body, ſome for that they ſerve in the ne- 
ceſlarie ſervices ofthe common-wealth at home, or abroad, 
as Embaſſadours do, ſome for that they are in neceſſary pla- 
ces of ſervices for Gods Religion, as cathedrall Churches, 
and other Churches are; ſome for that they are of god and 
neceflary places for Seminaries for the common. wealth, 


8 ſuch other imployments, as Colledges, So- 
cicties; and Scheoles of learning and nurture are. Legates 
and Embaſſadours had immunitie from all publick ſeryi- 
vices, not onely the time of their embaſſage, but alſo two 
years after their returne; They were called Legates, in 
that they were choſen as fit men, out of many; their per- 
ſon was ſacred both at home and abroad; ſo that no man 
might lay violent hands on them: without breach of the 
Law of. Nations. Such as are Magiſtrates of Citics ought 
ſo to governe, that no negligence may bee juſtly imputed: I © 
unto them, otherwiſe they are to anſwer it; and that wen 
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BY their office is expired, they give up a juſt account, hoth 
ol what they have received, and what they have layd out, 
and pay in the reſidue, if there bee any. Governours of 
Cities, together with the conſent of the Burgeſſes there- 
of, may ſet downe ſuch orders and decrees, as are for the 
benefit and well ordering thereof, which are to be obſer- 
ved of all thoſe which are Inhabitants thereof, and being 
once well and duely ſet downe, are not to be reverſed, but 
to the good of the Citie or Commonalty. New publick 
workes, ſuch as are god for the Common - weale, every one 
may make without the leave of the Prince, unleſſe it be 
BY done for æmulation, or cauſe of diſcord;bur for old works, 
in which ſtands the (ſecurity of the Common-wealth, as 
Ciiſtles, Towers, Gates, and Wals of Cities, nothing is to 
| be done or innovated in them, without the Princes war- 
rant; neither is it lawfull for any man to grave his name 
in any publick Worke, unleſſe it be his, at whoſe coſt the 
worke is done. Faires are authorized by Princes onely, 
ad are invented for trade of merchandize,and uttering of 
- wares, which Country- men have cauſe to buy, or ſell: and 
have their priviledges, that no man in any Faire can be ar- 
reſted for any private debt; they were called Nundiua, be- 
cauſe that amongthe Romans, they were anciently holden in 
due place or other upon every ninth day. Hee that for ten 
years ſpace intermitteth to uſe his Faire, loſeth the privi- 
ledge thereof. If any make any promiſe to a Citie or Com- 
mon: wealth, to do any. thing upon certain cauſe, as that hes 
might be made Conſul, or that he would repair ſome part of 
the Citie that was burnt, he ſhall, by the Law, be compelled 
to performe his promiſe; for it is not meet that ſuch promi- 
ſes ſhould be ſatisſied with repentance. Such as profeſſe libe- 
rall Sciences in any Common wealth, whereby youth is in- 
ſtructed, & 2 upto knowledge, or be Scheol-maſters, 
| or Profeſſours of Phyſick, or be Midwives, Notaries, Audi- 
tors, or Caſters of accounts, or Regiſters, the Law alloweth, 
not only a competent ſtipend in recompence of their skill 
& x paines, but aſſo affords them means, how the ſame may be 
a ; | E 3 recove- 
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- recovered if itbe denied. Bur as for Philoſophers and Laws 
yers, the Law hath appointed them no ſtipend, not becauſe. 
they arenotr | Sciences, and worthy reward or ſti- 
pend, but becauſe either of them are moſt honourable pro- 
feſſions, whoſe worthineſſe is not to be valued or diſno- 
noured by money : yet intheſe caſes _ things are ho- 
neſtly taken, which are not honeſtly asked; and the Judge * 
may according to the quality of the cauſe, and the skill of 

the Advocate, the cuſtome of the Court, and the worth 

of the matter that is in hand, appoint them a fee anſwerable 
to their place, as alſo to ſuch as are Interpreters betweene 
parties in matters of traffick, when one underſtands not an 
others language. 


— 


CHAP. II. 
S E CT. io 


The ſecond Volume of the Civile Law, is the ode, 
which is diſtributed into twelve Booke. 
Why the Code is ſo called. 


e ſecond Tome of the Law, is the Code, and 
2 Rands in twelve Books, whereof eight, for the 
r Ticlcs, follow in a manner the order of the Digeſt, il / 
a few titles onely e , which are added, beſides 
of the Digeſt ; bur as for the fourc other, which are the- 
firſt, the renth, the eleventh,and the twelfth ; — 


ſubject they treat oſ be named in the Digeſt; yet the thi 
which are there named, are not handled in the Digeſt; and 
therefore will I paſſe over choſe eight other, lc | 

1 might ſeeme to doc one thing twice, and therefore will 
I referre the Reader over to that which hath beene faid of 
them before, in the handling of the Digeſt ; for they are al · 
moſt twinnes of one mother; fo that whoſoever knowes 
the one, ſhall with no great difficulty diſcerne the _ 
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yet before I lay open the matter thereof, I will in a word 
or two ſhew. why this Volume of the Law is called the 
Code, who is the author thereot, and out of whom it was 


collected, what moved the author, after ſo many learned 


% 


+ made no proviſion? ) and therefore thought. god to ſup- 


titles ſer downe before, of ſuch things as are in the Digeſt 
deduced, by ſuch a number of worthy Lawyers (as the 
Lawes of the Digeſt themſelves doe by their inſcriptions. 
ſhew ; for every law, carricth with him in his forchead, 


dhe name of his Author )to make anew flouriſh of the ſame, 


and what the knowledge of the Code doth conferre unto. 
a Student or practiſer of the Law, more than the knowledge 
of the Digeſt doth. - 95 | 
The Code therefore is named of the word Caudex, that 
is, the trunke or timber of the tree, from which the barke 
of the tree is pill'd or pull'd off, of which men anciently 
uſed to make writing - tables, artificially binding them up 
into the forme of a booke,and uſing them for bookes, before 
the uſe ot paper or parchment was knowne ;.inſomuch, as 
many of theſe tables being bound together, they were cal- 


led a Code, or broke: beſides, whereas the ancient Lawyers VH this Tome 


of the Law i 


before Fuſtinians time, uſed to write their pleas and an- | 3 


ſwers in ſcroules of paper or parchment, Juſtinias himſelfe 
firſt put them ina booke, and therefore termed them by 
the name ofa Code. 5 

The Code it ſelfe is compiled of the anſwers of 56.Em- a 
rours, and their wife Councell, whereof ſundry were 7,1; . 
ed and skilfull Lawyers, as the ſtorie of that time doth 5 
ſhe w, and the lawes themielues doe name ſome of them, as 


that moſt excellent and famous man Papiniau, and ſome o- 


thers;that is, from the dayes of Adrian the Emperour,, 
unto the age of Juſtinien himſelfe. 

The cauſe that moved Fx/finian hereto, was, that inthe The reaſon 
Digeſt hee found not every Gale decided, that fals out in which moved 
common uſe of life (for how is it poſſible, when as every he DP 
moment there fals out new matter, for which former lawes 2 — 


plic 


The difference 

| betweene the 
Digeſt and the 
Code. 
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plie chat by new Lawcs, which he found defective in tho 


multitude of Lawes, for hee had found the inconvenience. 


thereof already, and therefore had repealed and aboliſhed 
ſomauy thouſand of old Lawes, as be had; but it came ra. 


ther of that, that the multitude of cauſes were ſo many, that 
every day there fell out ſome unexpected thing that was 


never heard of before: beſide notwithſtanding the care- 


fulneſſe of the Emperour himſelfe, and his great Lawyer 


Triboxian, and others, whom he uſed forthe ſelecting and 
chaſing out of the pureſt, beſt, and moſt agreeing Lawes 
among themſelves, out of that indigeſted heap of Lawes . 


he then aboliſhed ; yet they were not ſo quick ſighted, but 
in that great worke, ſundry antinomies or contrary Lawes 


paſt them, which had need to be expounded and amended, 
and the Authors to be recited. Further, ſundry of ancient 
Lawes were ſo ſubtilely written, that there was more wit 


than profit in them; ſo that it was expedieat, the Em 


rour ſhould explain the ſame, & putting all ſubtilicy aſide, 7 


give a right ſence unto the Law. Laſtly, whereas many 


pings were delivered by them briefly, and therefore ob- 
curelz, the Law-giver in his Princely wiſdome, ſet out the 


ſame in other Lawes more plentifully and diſtinctly, all 


which were the chiefeſt cauſes, why the Emperour ſer out 


the beoke of the Code. 


The Code neither in ſtyle, nor in methode cometh to 


the perfection of the Digeſt, as that which for the ſtyle is 
a barbarous Thracian phraſe Latinized, ſuch as never any 
mean Latiniſt ſpake ; whereas notwirhftanding the ſtyle of 
the Diet is very pe and pure, and ſuch as doth not 
much differ from t 

mant uled; and for the methode, it bath no particular diſ- 

poſition, other than ſuch as is borrowed of the Digeſt it 

ſelfe, and otherwiſe is rude and unskilfull, where it doth: 


recede from the ſame : yet doth it not lack his god uſe, 


for to ſuch as follow the. practice of the law, the know- 


old: ſo that the multiplication of thoſe titles grew not, 
that the Emperour had any meaning, to fill the world with : 


* 
r as At #G e AS Roe inte » "I 


e cloquenteſt ſpeech that ever the R- 


2 „ &% 


ledge 


„% A, = a £2 A a ud 


— 2 


e 


md Bccieſaſtica 33 


ledge of the Code is much more expedient than the know 
ledge of the Digeſt is, for that the lawes of the Code doe 
determine matters in daily uſe oflife ; which, becauſe they 
are a like in all ages (for the ſame is evermore upon the 
ſtage, the perſons a little altered) it cannot be but the lear- 
ning thereof muſt be very profitable and expedient for the 
'Common-wealth, whereas notwithſtanding the learning 
of the Digeſt ſtands rather in diſcuſſing of ſubtill queſtions 
of the Law, and enumerations of the variety of opinions of 
ancient Lawyers thereupon, which have more commenda- 
tion of wit, than benefit toward the common-wealth in 
them; but hereof hitherto. 


SECT. 2. 
The Argument of the firſt Booke of the Code, 


He firſt Booke of the Code treateth of Religion, and 

1 the Rites and Ceremonies thereto belonging, whereof 

I aid there was no ſpeciall Tractate in the Digeſt , ſaving 
that it devideth the publick right into that which con- 
cernes the Church, and Church-men, and the Magiſtrates 
of the Common · wealth, proſecuting the later branch theres 
of onely, and omitting the firſt, becauſe out of that Heathe- 
niſh Religion, which was uſed in thoſe ancient Lawyers 
dayes, and thoſe ſuperſtitious Rites, whereof their Bookes 
were full, nothing could be taken that might ſerve for our 
Religion: whereupon he inſtituted a new diſcourſe thereof 
in the Code, beginning firſt with the bleſſed Trinitie, one in 
eſſence, and three in perſon, wherein he ſets downe a briefe 
ſumme of our Chriſtian faith, agreeable to the doctrine of 
the Prophets, and Apoſtles, and the foure firſt generall 
Counſels, the —— Wi Hg & Cal- 
cedon, forbidding any man publickly to diſpute, or ſtrive 
thereabout, taking occaſion upon the Neſtorian hereſie, ; 
which not long before had ſprung up, and had mightily 3 
infected the Church, which Juſtinian by this confeſſion of j 
Faith fo publiſhed to the whole world, and a penall Edict 
F joyned 
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joyned thereunto, hoped to repreſſe: After hee bath fer. 
downe a full and ſound confeſſion of the Chriſtian faith, 
conformable to the Pritaitive Church; next hee addeth a 
title ot the holy Church it ſelfe, and of her priviledges, 
which either concerne Eccleſiaſticall mens perſons them. 
ſelves, or their ſtate and ſubſtance, or the actions one Eccle. 
ſiaſticall man had againſt an other, or with, or againſt Lay 
perſons : where alſo he proſecuteth the degrees of Prieſts, 
or Miniſters, their offices, orders, and how the ſame are to 
be come by, (that is, without bribes or Simonie, or other 
worldly reſpect, fave the worth of the perſon onely ) and 
the rights of holy places.[Pricſts in the Law are called,from 
the Latine, Sacerdotes, either becauſe their office was Des 
ſacra dare, to ſacrifice to God]; or elſe, becauſe they were 
conſecrated, and as it were, ſevered from the reſt of the 
people, and given up to God : they were alſo called El- 
ders, anſwerable to the Greeke Teecggοννε, either for that 
they were ſo in age,“ (the Law having provided, that no 
man ſhould be promoted to the dignitie of a Prieſt, till 
hee were 35 years old) or elſe, becauſe they ought to be 
ſuch in manners and carefull carriage of themſelves.” A- 
mongſt Prieſts or Miniſters, Biſhops have the firſt place, 
who are, as it were, the f. Overſeers and Superintendents 
of thereſt, ſo called of their watehfulneſſe, care, labour, and 
faithfulneſſe in teaching the people, and doing other duties, 
which they owe unto the Church. [ The loweſt degrees 
of men in the Ecclefiaſtical Hierarchy, were the Clerkes, 
as the word-Clericws is reſtrein d to a narrower acception 
For in the generall, it is moſt properly applyed to all de- 
eesof the Clergie, and is a terme contradiſtinct to the 
Laie: and they are called Clergie, from the Greeke , 
quia de forre Domini ſunt, vel quia Dominus ſors eſt & 
pays Clericorum, either becauſe God is their portion and 
lot, or becauſe they are his; as Papias hath obſerved. ] To 
Bifhops, Prieſts, and other of that ranke, did appertain the 
careof Hoſpitals, whereof fome were for Orphans, ſome 
for lafants, ſome for impotent and diſcaſed perſons, 9 
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for pre people, ſome for ſtrangers, and other like miſera- 
ble perſons ; and therefore together with the title of Bi. 
ſhops and Clerks, is joyned the title of Hoſpitals, or Almes- 
houſes. In place next after the Biſhops themſelves, comes 
their power and audience; for albeit the chiefeſt office of 
2 Biſhop, ĩs to inſtruct the people in the doctrine of the 
Word, and in god example of life: yet foraſmuch as all 
will not be obedient unto the Word, neither brought by the 
perſuaſion thereof to god nurture, and to be kept in or- 
der, and the eminencie of the degree, wherein the Biſhops 
are placed, is not ſufficient to keepe the people in 1 
ence without ſome power and juriſdiction, and becauſe 
the Church it ſelfe is the mother and maintainer of Juſtice, 
therefore there is by the Emperour himſelfe, and his pre- 
deceſſours, as many as profeſſed Chriſtianity, certain pecu- 
liar juriſdictions Eccleſiaſticall, aſſigned to the Biſhops, 


more worthy than the Civile, over perſons and cauſes Ec- 


cleſiaſticall, ſuch as touch the Soule and Conſcience, or doe 


- appertein to any charitable or godly uſes : and over the 


Laitie, ſo farre forth, as either the Laitie themſelves have 
beene content to ſubmic themſelves unto their govern- 
ment, that is, ſo farre as either it concernes their Soules 
health,or the outward government of the Church in things 


decent or comely, or that it concernes poore and miſerable 


erſons, ſuch as widowes, orphans, captives, and ſuch o. 
ther like helpleſſe people are, or where the Civile Magi- 
ſtrate cannot be come by, or doth voluntarily delay judge- 
ment; in all which, anciently a Biſhop was to performe 
double faith and ſanctity; firſt of an uncorrupt Judge, and 
then of a holy Biſhop. But in many of theſe matters in 
theſe dayes, the Laitie will not ſuffer themſelves to be con- 
trolł d, and therefore hath taken away moſt of theſe dea- 
lings from them, yea, even in charitable cauſes. Immedi- 
ately followeth a title of Hereticks, Manichees, Samari- 
tans, Anabaptiſts, Apoſtataes, abuſers of the Croſſe of 
Chriſt, Jewes, and worſhippers of the hoaſt of heaven, 
Pagaits, and of their Temples and Sacrifices 3 whom the 

F 2 Biſhop 
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Biſhop is not onely to confute by learning, but alſo to ſup. | 
preſſe by authoritie, for he harh not the ſpirituall Sword in 
vaine. The Hereticks, Jewes, and Pagans ſhall not have 
Chriſtian men and women to be their ſervants : that ſuch 
as flie to the Church for Sanctuarie, or claime the ayde 
thereof, ſhallnot be drawne from thence, unleſſe the of- 
fence be haynous, and done of a pretenſed and purpoſed 
malice, in which caſe no Immunity is to be allowed them, 
but wicked people are to be puniſhed according to their 
deſert, agreeable to the word of God it ſelfe, which would | 
not have his Altar to be a refuge unto the wicked: And fo 
farre of that part of publick right, which appertaineth to 
the Prieſts, or Miniſters, and their Function, which was | 
omitted in the Digeſt, but proſecuted in the Code. Now it 
followeth, that with like brevity I run over the three laſt | 
Bookes of the Code, which themſelves were rather ſha- 
dowed in the Digeſt, in the title of the right of the Exche- 
quer, than in any juſt preportion handled. | 


S E C x 2f 3. 
The Argument of the 10. Booke of the Code. 


He firſt therefore of them ſetteth out, what is the 
right of the Exchequer, and in what things it ſtan- 
deth, as in gods excheted, becauſe there is no heire unto 
them, or that they are forfeited by any oftence worthy 

death, or otherwiſe. How ſuch as are in debt to the Ex- 
chequer, and their ſuerties are tobe ſued. Of the right of 
thoſe things which the Exchequer ſels by outcry, where he 
that offereth moſt, carrieth it away,and how the fame may 
be revoked, unleſſe all rights and ceremonies be ſolemnly 
performed therein. How things that are in Common be- 
tweene the Ecchequer and private men, may be fold , and 
that the Exchequer evict nothing that it hath once ſold, for 
that, it were a thing againſt the dignity of the Exchequer, 
and would terrifie private men for bargaining with it. Of 
thoſe that have borrowed money out of the publick re- 
ceipts, 
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ecipts, and what penalty they incurre, if they repay it not 
at their dayes covenanted, ſomtimes the forfeiture of foure 
double of that they have borrowed, ſomtimes danger of life 
it ſelfe. That in caſes cf penalties, the Exchequer be not 
preferred before ſuch as the Offender was truely indebted 
unto, but that they be firſt ſerved, andthen the Exchequer 
have onely that which is left. What uſurie the Exchequer 
may take, that is, for money lent, and not for ſuch ſummes 
as grow out of Mulcts and Penalties. That ſuch ſentences 
chat are given againſt the Exchequer, may be retracted 
within three years following, although ordinarily all other 
Sentences are irrevocable after ten dayes; neither can be 
reformed after that time, either by reſcript of the Prince, 
or by pretence of new profe. Of the gods of ſuch as 
excheat, by reaſon they have made no Will, and of the 
gods of Incorporations, that is, of ſuch as dye without 
heires, that they come not to the common banke of the 
citie, but that they excheat unto the Prince: Of Promoters, 
by whoſe informations any gads are confiſcate, either by 
reaſon of the gods themſelves, for that they are adulterine, 
or that they are prohibited to be exported or imported, or 
upon ſome other like cauſe, or by reaſon of the perſons that 
have offended, and crimes wherein they have offended;and 
their puniſhment, if they give in any wrong information, 
or other than ſuch as they are bound unto by vertue of 
their Office: and that they give no information in, but by 
adviſe of the Attourney of the Exchequer, and that they 
make no information againſt the ir Lord and Maſter, but in 
caſe of Treaſon. That it ſhall be lawfull for no man to make 
ſute unto the Prince for thoſe things that are confiſcated 
unto the Exchequer, asthoughit were more Honourable 
for the Prince to beſtow ſuch things on his Courtiers, 
than to keepe them to himſelfe : and therefore, ſuch as are 
the Princes Secretaries, his Mafters of Requeſts,and others 
that are ofhis remembrance, are forbidden to make any 
Acts, Inſtruments, or other writings hereof, unleſſe the 
Prince of his owne motion, and ” no other mans ſate, will 
3 or 
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or command the ſame : Of ſuch as put themſelves into the 
Exchequer, upon any confeſſion made againſt themſelves : 
Of ſuch, to whom the Prince joyntly hath given any farme 
or like thing, that where one of them dyeth withour an 
heire, the other may ſacceed him: Of Treaſure found, that 
the Exchequer be made acquainted with it; and that if it 
be found in a publick place, halfe goeth tothe Exchequer, 
the other to the finder : bur if it be in a-private place, then 
halfe to the Lord of the ſoyle, and the other to the finder: 
Of proviſion for Corne, and ſuch other like: Of Tribute, 
which was an ordinary payment: Of impoſition and ſu- 
er-impoſitions, which were payments laid uponthe ſub. 
ject above ordinarie taxe, for ſome preſent neceſſity, to 
which charges, the ordinary taxe doth not fuffice ; which 
was not to be done, but upon great and urgent cauſe, by a 
Councell called together, and with the content of the ſub- 
jet : Of Collectors of the Subſidies, and in what manner 
they are to be eollected and brought into the Exchequer, 
and of the puniſhment of thoſe that in the collection there. 
of extort more than is due: that it ſhall be lawfull to di- 
train for Tribute unpaid : that ſuch acquittances as the 
Exchequer ſhall deliver unto the accomptants, ſhall be 
their full and finall diſcharge : and that the Subſidie Bookes 
ſhalt every quarter be ſent up into the Exchequer with the 
account of the Collectors, that thereby it may appear how 
much every man hath paid or oweth unto the Exchequer : 
and that nothing may be done for the grievance of the 
pore, or the favour of the rich: Of the Bœke of accounts 
of yearly gifts that commonly Subjects preſent unto the 
Prince at New-years-tide and otherwiſe, and that they be 
divided from the accounts of the Exchequer : That no man 
be freed from the payment of Tribute : Of ſpending out 
ſuch ancient gain, and other like proviſion, as is laid up in 
the common ſtore-houſe, and making proviſion for a 
new, and compelling the ſubjects, ſuch as have plenty of 
ſuch grain, if it happen to be vinoed and muſtie, ro buy the 
ſame, that the whole loſſe thereof may not lye upon the 
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Exchequer: What penſion ſuch Mannors as the Prince hath 
given or releaſed from payment of Subſidies ſhall give, and 
that no man be ſo hardy to beg ſuch a matter of the Prince, 
leſt the revenuesof the Exchequer be thereby diminiſhed: 
Of Mannors that have beene tranſlated from the payment 
of one kinde of proviſion to an other, or that have beene 
in the ir taxation over-rated: Of Braſſe that Minerall Coun- 
tries are to yeeld, or money in lieu thereof: Of Control- 
lers, whoſe Office it was to caſt over again ſuch accounts 
as were brought into the Exchequer, or to examine them 
new, leſt perhaps, there might be an errour in them. 
; And fo farre as concerning thoſe things which doe ap- 
pertain to the account of the Exchequer, or the patrimony 
thereof, or ſuch penſions or payments, as are due unto the 
fame. Now followeth the other part of this tenth Boke, 
which conteineth the burthens, duties, or offices impuſed 
on the ſubje& by the Exchequer, and what excuſe the ſub- 
ject might alleage in this behalfe. 6 | 
Burthens or duties, were either perſonal, as places of 
|. Honour, which were not to be continued from the father 
h to the childe; or they be Patrimoniall, which are charged 
upon mens inheritance, either forthe god of the common- 
| wealth, or to enrich the Exchequer againſt dangers that are 
ü like to enſue: which are undertoke and performed either 
ö by thoſe which are of neceſſity to obey that which is en- 
| joyned them, or by thoſe which offer themſelves volun- 
tarily thereto, which ſeldome happeneth in patrimoniall 
| charges: but in matters of Honour and perſonall ſervices, 
it many times eommeth to paſſe, thet men excuſe not them- 
| felves from bearing of Offices, or doing of perſonall ſer- 
| vices, although they have an immunitie from them, either 
by the grant of the Prince, (which is to be underſtod of 
| extraordinary ſervice only, and not of ordinary) or by the 
benefit of the Law; for by the Law men are many times 


upon juſt cauſes excuſed from Perſonall ſervices, ſo it be 
not from ſuch ſervices as no man can excuſe himſelſe 
from ; ſuch as are Poſtings. and carriages, when the Prince 

| paſſeth 
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ces, or particularly from ſome : as all Minors, ſpecially 
ſuch as are Students in any famous Univerſity, whileſt they 
give themſelves there unto their booke, are excuſed from 
all Perſonall ſervices, but not from Patrimoniall ſervices; 
as alſo all old men of the age of ſeventy years and up- 
ward, all profeſſours of Liberall Sciences, whereby the 
common- wealth is benefited, all profeſſors of Phyſick, 
Grammar, Oratoꝛ ie, or Philoſophie, ſo they be allowed by 
the Magiſtrate and ſeven skilfull men, in the profeſſion 
parte mud Which they make ſhew of, and be not õupernumerarii, or 
-mmunitatis above the number of thoſe that are to be allowed, in which 
prerogativa number are neither * Poets nor f Auditors : they are alſo 
juvantur. Cod, excuſed, which upon juſt cauſe are diſmiſſed, either out of 
de Frofeſſorib. the Army, or out of the Scholes, either for lack of health, 


5 - 0 3 or that they are ſo wounded, that they can neither ſerve in 


pretation is warre any longer, nor longer indure ſtudie, which are ſo 


more mercifull to de underſtood , that they yeeld excuſe from Perſonall 


than the Text. ſeryicesonely, and not from Prediall. 
For the Gloſſe 

5 et > 5 . I 
— — ſervices are theſe; the Renting of the Princes cuſtome, the 
Poite immuni- baſeneſſe of the perſons Rate, not fit to bear any Office of 
ratem non ha. credit, infamie, baniſhment, an amotion from a mans place 
bent nonqudd and degree, feminine ſexo, which are to undergoe ſuch Of- 


eum Bom fices onely, as are agreeable to their ſexe. Embaſlages i 
wing | 8 exe. ges im- 
3 Sug? 1 poſed upon any by the Prince and his Councell, which hath 


qusd lex def. immunitie alſo of two years after their returne, if the Em- 
cit. ö 


The Law hath it: Non etiam Calculatores : I. 4. De Proff. & Med. lib. 10. Cod. And 


F. de Excu : Tut. I E ονιẽ, MM nganuAdmegs (8g der- Iu pie Abgouey Jexev GAT up- 
nia Atyeoiy as Sei a dle nige, where the Law expoundeth Calculatores by da- Iu- 
piseis, that is, ſaith Bri ſſon and the Gloſſe, Qui Artem numerandi docent: anſwerable to 


* 


that which Cujacius hath noted our of the £a91ng. Ot q οντ,w ius ixdidioxovres, . 


and then it may be thought, that the Law heere meaneth by Caiculatorer, thoſe that taught 
to caſt an Account, Ciphering - Maſters. baſſage 


paſſeth by, or the Tenure of his Inheritance doe ſo require 
it, and the erecting and repairing of Bridges, Wayes and. 
Wals, the proviſion and carriage of Corne, and other like 
kinds neceſſary for the maintenance of the Princes houſe. 
Men are excuſed either generally from all kinds of ſervi- 


Thoſe things that yeeld excuſe in part, from Perſonall 
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bafſage were into places beyond the ſea, or into any farre 
country, not if it were into any country neere at hand. Skill 
inany manuall Art or Myſteries, to the intent that they may 
— both time to learne their Arts, and ſo become the cxil- 
fuller in the ſame, and alſo have more alacrity to teach o- 
thers in their Myſterie. That care be had, that ſuch bee 
choſen to office, that be of the worthier ſort for their ver- 
tue and place, and the richeſt for their ſtate: that no man be 
choſen to office for envie, and if any be, and the fame. be 
proved, he that did chuſe him thereto is to be fined, and to 
pay the expences of the ſute, unleſſe he which is choſen die 
withina ſhort time after the choiſe, then his ſucceſſors are 
not bound thereto. Further, men are excuſed, if being in 
one Oſtice, they are choſen unto an other, to the intent, 
they may the better execute and performe that office they 
have in hand: Such as are Remembrancers, which make 
Bokes of what is due to the Exchequer, and what is 
brought in, Auditors, receivers, Tellers, Granarers, 
Weighers, ſuch as weigh and try ſuch gold, as is brought 
and paid into the Exchequer; Collectors, that is, ſuch as ga- 
ther up the gold that is due in the Provinces to the Exc 
quer, and ſend the {ame over into the Exchequer, Who are 
in no cafe to hold the ſame longer in their hands than the 
Law alloweth them, much leſſe to turne the ſame to their 
owne uſe, without great offence to the Prince and com- 
mon- wealth: the like is for a Crowne of gold, that is, of 
ſuch gold that is put inCrownes, and offered to the Prince 
upon any publick gratulation, or any exployte that hath 
beene happily atchieved. | FELT 
Juſtices of Peace, which arediftributed by countries, for 
the more quiet and peaceable government of the ſame, 
whoſe care was to ſeeke out theeves and malefactors, and 
toforeſee that the country-people did make no-mutiny, by 
reaſon of the Taxes and Subſidies that were levied upon 
them: that for gold, there might be paid ſilver ; and again, 
filver for gold into the Exchequer, ſo that the value there- 
of were made equal. r although they have no poſ- 
ä ICHIONS, 


The (Argument of the 11. Books of the Code... 118 
Tue eleventh Booke proceedeth in the enameracio'of 


other vocations, that are exempted in ; 
of the common-wealth, beſides thoſe that have . 
mod in the tenth Booke : > Maſters of ſhips and Mariners, | 
which ſervedto in any Merchandite or proviſion of 
the Princes out of forreine- Countries into the 1 
Princes ſtore · houſe ; yea, although they were private mens 
ſhips, which were imployed to that ſervice, fo that if a 
private mans ſhip: were laden with any publick proviſion, - 
there could er other private — hey pr — 
en him: for: if the ſhip periſh by by rea. 
ſon of the private burthen that is put therein abeve the 
then he ĩs to anſwer Coke loffe thereof unto 


the Exchequer, otherwiſe than in the caſe of private 
who: are themſelves to bear the boſſe of thoſe things which 


2 imported z neither: can they make 
ivat mens ſhipwrack, or ofthoſe — Git ca 
o the ſea,to cafe the lading ofthe bur are bound 10 
— — — — of conſiſcation — 
goods emporall excommunication 
perſonsby the Ecclefiaſticali Magiſtrate. Adde to this, My: 
oy Metallers, & the governour s of the ſame; 
of: & other like ſheli-fiſb; with whoſe blond, eithet 
purple is made, or out of which Pearles are taken: which 
e * — uſe, as alſo velvet and cloth of 
gold; neither for any man( under the degree 
ofthe Prines') to — ſame, ſaving onely women in 
ſome ſort, for that ſuch ornaments are fitter: for women 
n Vyne to theſe Monetaries, which ſerved to 
core 
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before he had beene even with the common-wektth.,: if — 
rg e re 

doſius & Va- 


chey had no exemption at all, but paid double 
the reſt” Of Huſband· men, ſome ite ſervants, as C | 
holders, therswe-free, ag Free-bolders, he narwnh- Co De Me- 
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e Without-the! dignitie 8 
ve ho goreredabeFrovin 
—— . Profeſſors of Law. 9 | 
ewentic years: toge — deſerved by the Bu tu be made 
Eacles. The Porters of the Cburt, and the Prinbes 3 


dor protectots of the Princes body, & their Ropes: 
—— whom the chieſe were the 
whom the Prince repoſed moſt truſt. and uſed them chiefly 
in all matters of danger. Next unto the Chancellour , or 
Maſter of the Rolls, were the Clerks, and others that ſer« 
ved in the Rolls, in which the decrees and reſeripts of the 
Prince, the Supplications of the ſubject, and the orders 
thercupon ſet downe are recorded, laid up, and kept, as the 
Rolls of Remembrances, of Epiſties, Libels, Ordinances, 
Gifts given by the Prince, and ſuch like: beſides ſuch as 
ſerve the Prince, not in matters of learning, or warre, or the 
pen, or other like places above named, but in actions of 
the common-wealth, and in publick offices either of peace 
or warre,, and their Prefidents or Governours , among. 
whom are Poſt maſters, to whom the care of the 
eour le doth appertein: the Treaſurer of the Chamber, —4 
hath the keeping of the privie purſe, and ſuch | 
come to the Prince by the way of giſtʒ the Maſter: _— * They are cab 


horſe, his Quęries and riders; the ycoman of the Styrrop, . in abe Tinte 


and the Princes feormen ; the * Caſtellians or officers of Cobol” 
the houſhold;whicti were part of the Princes family, ap- & Minift. lib. 


pointed ſor the inward fervices of the Prince in the Court, 12. And theſe: 
as his Taſters, Zutlers, Wayrers, Chamberers, and ſuch were -Pars * ö 


other, and their Governours, Harbingers, which upon Di famili 
remove: provide for the Princes lodgings; - all which 520 decent Mi 


niſteriis Prin- 


ſundry priviledges and 1 immunities, or that they were all cipis ne 

bus, in aula & 
caſtris devora, ut Przguſtatores; | Pincernz Velivors,Pitres be. Cujacins fue, & We- 
ſenbec in Occonom. Jutz pag. 225. 
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Concerning Ira I his ſcrvice; the chieteſt were Sens), 
abeſe, ſee Pan tons, and therefore are called in the Law, the 


ciroll, upon the oß che Frince, and baue all the f 
3 priviledges that Souldiets 

— have: The 838 was of them that were Knight ·rĩi· 

Sour whereof dersgwhich bither mid, or might ſerve In; warres In the 


Marian * third ranke were ſuch as were in dignity. All ma become 
or,if itbs pelled to ſerve in warre, which — — 


as. Cujacius 


faith) recko- nor exemption, nor have any leave of the e to be 


neth no more abſent, unleſſe they be Merchant men, or be i ed unto 


then tenne the commenavealth, or eee, en 


Schooles , but crime they havecommiteed.” 


— Under the title of Militarie diſcipline is declared, how 1] 


on of eleven. 


men are to be trayned up to the 2 of warre, what 
Cod. de Le coat is to be taken of ſuch as are preſt t 


Souldiers, how 


cat. & Cond. they are to be diſtributed into bands, what uſe or bene 


n. the common; wealth: hath by them ; what is their office, 

and how they are to be muſtered, or elſe tranſlated from 

one degree to an other, how they are tobe judged, if they 

offend, hat priviledges belong unto tliom;what ſtĩpend or 
wages is due unto them: as allowance of Corn, & che baking 

oftheſame into bis 

ked for the better dur 


cof it, & the carriage therof from 


place to place, ſo often as they hapned to remove ; their li · 


very or apparell, & the times of the ſame, 
or money in ſteed thereof; lodging, and oroviſ ion of ſalted 


meat the longer to endure : how long Souldiers may be ab- 


Kat from the campe, and who is to give them leave for ab- 


ſence, 


. 1 ] l N n r n _ 
* - : * OY j e 

. * 4 

Femin nen Rr err * n nm 1 — — nnr, 1 **. i od. „ 1 a Ton ISNT IS 


which was a kind of bread twice ba- — 


3 juſt 
5 Fee from the Army, than they have leave. 
ee . up; ofold ſoul- 


% | theScacoalt, and or pl 
. es Ry 


. ts Rens/4 hole athers office, 
- orrevmme': Of the Sergeant Major, che Clarke of the band, 
—— the Campe, and of their office, re- 
— hr) — places diſpoſed of, for 
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of Apparitors. And this is the ſumming of thoſe thingy which 
are ſpecially conreined in the Code, other things 
which it hath, common with the Di kno 
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Hethird Volume of the Law iscalled the e 
ticks, of the Greek Word u either becauſe 
| in theinſelvrs, agproceeding 
i ehe-Erapcrora one mouth, or that they, are originaly| 

to ocher wrinings, that are tran out of them. 
Tbe Authemicks therefore, are a Volume oſ new Cone 
— the Emperor, after the Cod 
and broughi into ehe body of the Law under one Bot. 
— — the dif 
wes, as is either in or the 
Code, but as occaſion was offrred of any doubt, hertinthe 
Princes ruſolntion was naceſſary. c 1 thing, ſo it is 


ſet | 
© "Te" - — divided into a . —— Gai 
por Sections; — rr into 168. Novels 

which alto are diſtributed intacertaine Cha pters. J 

it: — 5 were called ᷣ Novels, becauſe they were new 
ions. Lywes, compared to, the Lawes of the Digeſt , or the 
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we Oftheſe Conſtitutions, me were Land did cow 

rerneall;who hadfike cauſe of doubt;fome other were pri 

vate; and did concerne only the place 2 were | 
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e 
The ſamme of the firſt (ollation. 

E thegenerall,the firſt title and firſt Novell of the firft 
\/ZCallation is, that Heires, Feoffees, Executors, Admi- 
niſtrators, and their Succeſſors, ſhall fulfill the Will of the 

deceaſed, and within one yeare after hisdeceaſe, ſhall pay 
ies and Bequeſts: and if they be once ſued for it, 


%. 7·2J—J2 
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the Law Falcidia)or elſe, to loſe fuch 
ſelves have in the Will. . 
That it ſhall not be lawfull for a Widow, comming to 

' a ſecond marriage, after her firſt husband is dead, to ſe- 


will beſtow ſuch things, as her firſt husband gave her be- 
fore marriage, but that the benefit thereofſhall be common 
to them all: Neither that ſhee convey it over to her ſecond 
husband, or his children, and ſo defraud: her ſinſt husbands 
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ſhall doe the like toward his firſt wives children, as con- 
2 ſuch Dowry as the firſt wife brought to her huſ- 


Of Suerties and Warranties, that the Creditors ſhall firſt 
e their Debtors, and take execution apainſt their gods, 
and finding them not payable, ſhall then take their remedy 

inſt the Suerties. » 4 

Of Monkes, that they build no Monaſteries, but with 

the leave of the rye ab who is there, with prayer to“ lay 
the firſt Kone: And that the Biſhop ſhall appoint ſuch an: 
Abbot over the Monkes, as in vertue and in merit excels 
the reſt : And heſides of their habit, converſation, profeſſi- 
ons, and change of life, and who is to ſucceed 
gods and inheritance. $64 
Of Biſhops and Clerks, that is, that Biſhops and Clerks 
be of gad fame, of competent ro end age, and thut 
TY 2 they 
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themin their Law 


e | 

Y. they ſhall forthwith pay that which is due upon the Will, 
Ring anely a fourth part, which is due unto the heire 

bequeſts,as them- 


queſter one of her children from the reſt, upon whom ſhee 


children. And that a man in like ſort ſurviving his wife, 


* 


But the Emy &- 


rour maketh 


no mention of 
this Rite; for 
thus ſaith the 
None 
ſhall preſume 


to erect a 
Church or) 
Monaſterie, till 


of W Simonie,co re 
: A * | o rie, or the injury of the preſent. Incumbent : And that there 
1 ne  beaſet number of Clerkes in every Church, leſt the Church a 
1 and Pariſhioners thereby be over · charged 
Wn” 1 y 8 * Eds 
ted with it, 
hill come. and lift up his h hands to heaven. and conſecrate the Paas to Go by prayer; 
* Tue & & un no r urięac evpConoy e i, ( g t + GPLExuyntey x ry | þ 
9 fuer drs cavegy :anditherc erect the Symbole of our S il vation, wee meane, the venera - 
| | ble and truely pretious Rood. In Auth. De Monach, $ IAudigitur. Coł. 1. See alſo No. 
— 12 — 74 131. And the like is r in the ga. Toy 5 oi Jy Ab- 
eh eſt nee Fee, Drauemptoy: Yer that this 
„hath — ancient uſe in the Greeke Church, 
may be o Suden out 01 their Euchslogue, where i it is laid, that the Biſhop, aftet ſome, 4 
of other Rites performed, e; e Te b o& A FS 4200 rinnt nie, Swolcgheto- N 
Thy d Y ur zu ae Sm Avorr, 057% _— ira of NM 5 xa; of d a 
SE, a dc ru? 2 Tens a 11 515 SY N NM, Ah. ESN N tvTIy, 
ice x) roc Ut Ni 'Randing in the place where the holy 
Alkar thall be ſet, Laich a prayer N A ended, he giveth the Ite Aiſſa e , and then 
EY taketh up one of the ſtones, nf or: worn a Crofle upon it, himſelfe with his ovne-. 
bands 1 th it upon the Ground - worke, then hee pronounceth the S 
„.. alle the work men begin the building. That which followeth in the Euchol 
= * diſcovereth 3 and manner of ſet ing up the N N Labels L cal eck 
aue Reader mauſee eis . f. ue. Fhe like 
' Ceremonies. ate Uſed. in the Latine Church at this day, as may bee ſeene in their 


| 5 Pontificale, page the 281. f r Cle the 8. ſer our. at Rome, in the years 
1561 


J 


bas 6 10 coined the ſecond Ca > Tariom, 


e ſecond Collation treateth of the Churches States 

chat the lands of the Church be neither ſold, aliencd\ 

nor changed away, but upon _— that they del 
to farme for a ti me, or upon other 9 | 
the Prince himſelte, unleſſe the change be as good, orbetter, 

than that whict+ hee reee Heth from the Church: and if any 

man preſume contrary to this forme, to change with the 
Church, hee ſtrall loſe borh the thing he e „and the 

| — would have changed for it, and both of them ſhall 

| inthe right of the Church: And that no man give 

6 with the Church. 
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nud that they ſweare, they ſhall {o fincerel and-uprighrly 
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exeeute their office, as knowing they ſhall give an account: 
thereof to God and the King; which oath they ſhall un- 
dergoe before the Biſhop of the place, and the ehieft men of 


chat province, whither they are ſent to be Judges or Gover- 


gours. 


Ofthe Maſters of Requeſts, and their office, which offer- 


tothe Prince furers Pctitions, and report them back from 


the Prince unto the Judges. 


Ot wicked and inceſtuous Marriages, and that ſuch as 
marrie within thoſe degrees, forfeit all that they have un- 
t when they might make lawfull 

marriages , they rather chuſe to make unlawfull marri- 


ages. 


SEC T. 4. 
The Argument of the third Collatio. 


He third Collation conteineth matter againſt Bawdes, 
that they be not ſuffered in any place of the Roman Em- 


pire, that being once warned to forbeare their wicked pro- 


if they offend therein again, they die the death there- 
fore. If any marrlet any houſe to a bawd, knowing: him to 
bea bawd, that he ſhall forfeit * x. li. to the Prince, and his * gciar ſe de- 


_ houſe ſhall be in danger to be eonfiſcated. | cem librarum 


Of Maiors and Governors of Cities, that ſuch be choſen uri /u#inere 
that be honeſt people, and men of eredit, and that no man uf E. s i. 
the Cĩtie being thereto choſen, refuſe the ſame, and that ſuch co 
as are therero choſen, ſhall ſweare they will proctede in eve- birarionem, In 
ry matter, aceording to Law and Conſcience. - Anth. De Le- 
That there be a certaine nu: nber of Clerkes in every nibur. $ g. 


Church, and that it be neither diminiſhed, nor increaſed, and . Co. 3. 


therefore that there be a tranſlation of thoſe that abound in 


dne Church, into an other Church that wanteth. 


The precepts which Princes gave to Rulers of Provin- 
, H3 We. ces, 


2 N 
. Auriliaun 
mtr autem tibi 
7 A boc etiam 


bomioid. 


ces, mere cheſein 
choſen thercunto. 
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3 | 8 PE. = 5 
effect: that wheras themſelves were freely 
ioſen thercunto, they ſhould in due ſartandorder goe into 
their Provinces, that they ſhould keepe their hands pure 
frombribes;that they ſhould carefully Icke unto the Reve. 
nues of the Exchequer, and the peace and quiet eſtate of the | 
Province, repxeſſs outrages and rebellions, procure that 
cauſes be ended with all indifferencic,and ordinary charges: 
to foreſee, that neither themſclves,nor any of their officers, | 
or under miniſters, doe injurie to the people, and ſo thoſe 
that ought to helpe them, ſhould hurt them : To provide 
that the people want not neceſſary ſuſtenance, and ** the 
Walls of the Citie in reparation: that they puniſh offences 
according to the Law, without reſped to any mans privi- 
ledge, neither admit any excuſe in the examining or corre - 
Ring of the lame, fave innocencie onely: that they keepe 
their Officers in order: that they admit to their Counſell 
ſuch as are god men, & are milde towards ſuch as are good, 
and ſharpe towards ſuch as are evill: that they afford not 
Protections to every man, neither to — longer then 
it is fit and convenient it ſhould be: t where they re- 
move, they vexe not the Countrey · men with more carria- 
ges then is needfull: that they ſuffer not Churches, and o- 
ther like holy places, to be a Sanctuarie to murtherers, and 
other ſuch like wicked men: that they ſuſſer not Lands to 
be ſold without ſine made to the Exchequer: that they re- 
— Letters or reſcripts, contrary to Law, and againſt 
the weale publick, unleſſe they be ſeconded: that they ſuf · 
fer not the Province to be diſquieted under pretence of Re- 
ligion, hereſie, or ſchiſme, but if there be any Canonicall or 
ordinary thing to be done, they adviſe thereabout with the 
Biſhop : that they doe not confiſcate the gods of ſuch as 
are condemned: that they patronize no man unjuſtly : that 
no man ſet his Armes or Cogniſance upon an other mans 


Deus Lands: noither thar any carric-any weapon, unleſſe he bes 
"I 

4d Princip. 

Neu autem to ſuocesd: of ſuch as deny their owne hand- writing E 

| : " "how: 


What is an hereditary portion, and how children are 
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Þ + how they arc to be puniſhed,aswell in perſonall as inceall. cur chore» = 
c ctions: and that ſuch deniers after their deniall be not ad- eum duplicem © > 
mitted to other exceptions : and the taking away the thing n rogue cafis - © 
n controverſie from him, which denied the true owner to Veri, Kancimis. 2 
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be Lordthercof. | . . 2 
| 8 dium vero. 
| SECT. 5. 3 
= What i comprebended in the fourth ¶ ollation. 3 
9 7 ſpon fourth Collation handleth matters of Marriage, and 
5 that marriage is made onely by conſent, without either 
hing together, or inſtruments of dowrie : Of women that 
„ marctic againe within the yeare of mourning,which by Law 
| in ſundry ſorts was puniſhed, for confuſion of their iſſue : 
chat there be an equall proportion in the Dowrie, and the 
| —— : Of Divorce and ſeparation of marriages, and for 
what cauſes, by conſent, for impotencie, for adalteric : and 
du Noble women, which after the death of their firſt huſ- 
| band, being noble perſonages, marry to inferiour men, ſhall 
| loſe the dignity of their firft husband, and follow the eon-- 
my 2 3 — - _ _ 
ppcales, and within what time a man may appeale, : 3 
and — whom, and to whom the appeale is to be made. Fngulo ſol 4 3 
That none which lends: money to a husband-man, take annum pre- of 


his land to morgage, and | how much ufury-money a man fare. Ne qui 
may take ofa husbandman. 4 TE quod Apricol, 
Of her that was brought to bed theſcleventh moneth, af. * m. 
tet her husbands deceaſe, and that ſuch as are borne inthe The Gloſſe 

beginning of the ſame moneth, are to be accounted forte. **/atcth a mat- 


gitimate, but ſuch as are borne in the end thereof, are to be _ faftcon- 
a _ Law : A wi- 


| | a 4 dow in Paris 
ahatwas delivered of a childe the 14. moneth after her hugbands deceaſe, nevertheleſſe 
the good repute which. was generally conceived of this yyomans, cominencie, prevailed 
' fo much againſt the letter of the Law, that the reverend Judges avvarded the caſe of child- 
birth to be extraordinary, the woman to be chaſte, and the childelegittmare : Her tamen 
in exemplum trahi facile non oporter, as the Glofle there concludeth. ; 
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Ol inſtruments and their credit, and that in every inftrus FF , 
ment there be Protocols left, that is, ſignes abd notes of the 
time when ſuch a contract was made, and who was notarie 
and witneſſes to the ſame, and that after it be written faire, 
and ingroſſed in a lidger or faire * mundum Boe 3 


S ECT. 6. 
What i compriſed in the fifth Collation. 
T He fifth Collation forbiddeth thealienation or ſelling a- 
way of the immoveable poſſcſſions of the Church, un- 
leſſe it. be done under certaine ſolemnities, and then oncly. I | 
when the moveable gods are not ſufficient to pay the debt 
of the Church or holy place. | 
Further, it provideth that the name of the Prince for the 
time being, be put in all inſtruments, and the day and yeare 
when the inſtrument was made. | 55 
That. the Oath of the deceaſed, as concerniog the quanti- 
tie of his goods, ſo farre as it toucheth the diviſion of the 
ſame among his children, be holden fer god, but that it be 
in no ſort prejudiciall tothe creditors. 
Of women tumblers, and ſuch other of like ſore, which 
with the feats of their body, maintaine themſelves, that no 
oath or ſuertic be taken of them, that will not leave that 
kind of life, ſince ſuch oath is againſt god manners, and is 
of no value in Law. i | 
That ſuch gifts as are given by private men to their 
Prince, need no record, but are good without enrolling of 
them; and in like ſort ſuch things as are given by the Min- 
ces to private men. | 
That no perſon, thing, or gold of an other man be areſted 
for another mans debt, which they now call repriſals, and 
that he which is hurt by ſuch repriſals, ſhall recover the 
foure double of the damages that he hath ſuffered thereby, 
and that one man be not beaten or ſtricken for another. 
That he that cals a man into law out of his Territorie,or 
Province where he dwelleth, ſhall enter caution, if he ob» 
teine 


na the Judge of the Court ſhall condemne him in. And that 
be who hath given his oath in Judgement, ſhall pay the 
*& whole coſts of the (ure, but after 
+ | — the ſame if he will, ſo that he put in ſuerties to per- 
| me it. | 
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his one houſe ; if any thing be done to the ä 
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ſute againſt hien, hee ſhall pay him ſo much 


ſhall be admitted to pro- 


That ſuch women as are unindowed ſhall have the fourth 
part of their husbands ſubſtance, after his death, and in like 


- fort the man in the womans,if the man or woman that ſur- 


viveth be pre. 12755 | 
That Churches or Religions perſons may change grounds 
one with an other: for that one priviledged perſons right 
ceafeth againſt an other, that is in like ſort priviledged. 
That ſuch changes of Mannors, Lands, Tenements, and 
Hereditaments, as are made by Church · men to the Prince, 
de not fained matters, and ſo by the Prince come to other 


mens hands, who have ſet on the Prince to make this change, 


and that the change be made to the Princes houſe onely, and 
ifthe Prince, aſter — confer the ſame upon any pri 
vate man, it ſhall be lawfull for the Church to reenter upon 
the ſame again, and to repoſſeſſe it as in her former right. 

That in greater Churches, Clerks may pay ſomething 
far their firſt admĩttance, but in leſſer Churches it is not 


That ſuch as build, found, or endow Churches (which 
muſt goe before the reſt ) doe the ſame by the authoritie of 
the Biſhop;and that ſuch as are called Patrons, may preſent 
their Clerks unto the Biſhop, but that they cannot make or 
ordaine Clerks thereinthemſelves. | | 

That the ſacred myſteries or miniſteries be not done in 

Private houſes, bur bee celebrated in publick places, leſt 
thereby things bedonecontrary to the. Catholick and Apo- 
ſtolick faith; unleſſe they call to the celebrating of the ſame, 
ſuch Clerks, of whoſe faith & conformitie there is no doubt 


made, or thoſe who are deputed thereto by the god will of 


the Biſhop. But places to pray in, every man may have in 
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of them be injured by the — but that they be burke: | | 


in peace. 


That womens. Joyntures be not ſold, or made away, 00 


not even with theit one canſent. 


In what place.number,tarme, r prin- 


ces Councell is to fit, and come together. 


That hee that is eonvented in judgement, if hee wilfully | 


abſent himſelfe, may de condemned after iſſue is joyned. 
That no manbuild a Chappell or Oratorie in his houſe; 


without the lea ve of the Biſhop, and before hee conſecrate 

the place by — Croſſe there, and make. 

Peaceſſion in the place ; and that before he build it, he allot. 
out lands neceſſarie for the maintenance of the fame , and 


hale chat ſhall attend on Gods ſervice inthe place:andebay 
Biſhops be not non-reſidents in their Churches. 
That all obey the Princes Judges, whether the cauſe bes 


Civile or Criminallthey judge in and that the cauſes be 


examined befere them without reſpect of perſons, and in 
what fort the Proces is to be framed againſt ſuch as be pre- 
ſent, and how againſt thoſe that be abſent. 


SECT. 5. 
What i the matter of the 85 Colfation. 


T Hef ſixth Collation ſheweth, by what meanes childreq 
illegitimate, may be made legitimate, that is, eicher by 
che Princes diſpenſation, or by the farhers Teſtament, or by 
making inftruments of marriage 
2 ol the children, ſo hat — Mother die not before the 


perfecting of them, or that ſhee live riotouſty with other 


men, and fo make her ſelfe unworthy to bea wife. | 
That Noble perfonages marric not withour inſtruments 


CY and fuck other folcmaities as arc uinall er 
| be 
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Vp, or minifter of the place, and dre or fourt wienefſes *, Thecrime of 
a | 8 leaſt , and that a remembrance thereof be left in wei- 222 5 
L Y ting, and kept with the Monuments of the Church; but the Emperour, 
char it ſhall not be needfull for meaner perſons to obſerve that hechoughe 
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God would ne- 


the oo — — OP 8 
That ſuch as were i ed to t tor, or they to 
whom the Teſtator was indebted, bee not leſt Turor or —— = * 
Guardians to their children; that if any ſuch be appointed for ſins of this 
Tutor, a Curator be joyned to him to have an overſight of gas ſai 
hisdealing:that Tutors or Curators are not bound by Law 1 3 
to let out the Minors money, but if they doe, the intereſt mines, plagues, 
ſhall be the Minors;and the Tutor ſhall have every year two and — 
moneths to finde our ſufficient men, to whom he may let therefore the | 
the money out to hyer, for that it is let out at his perill: that 3 
ir the Minors ſtate be great, ſo that there will be a yearely — . 
—7 above his finding, the Tutor ſhall lay up the reſidue ſh11l undergoe 
i ſtock againſt he comes to age, ot buy land therewith, if ultinum ſup- 
he can finde out a gd bargaine,and a ſure title: but if the Irene g 
childes portion be {mall,ſo that it will not find him, then the (Gich cb | 
Tator or Carator ſhall diſpofe of the Minors-ſtate, as hee /fove ) x man 
Dr owne, to which ao hee is bound by — 


How ſuch iaſtruments as are inrolled before Judges, con- 
; cerning matters of borrowing and lending and ſuch like 
may have credit: how men may ſafely bargain either wich yea d ws 
writing or withpnt writing, if themſelves be ignorant men; 7a: Strike 
d of the compariſonof Letters, and what credit there isto him 2 boxe on 
be given to an inſtrument, when the writings and witneſſes 2 
doe varie among themſelves. 5 n 
Ol unchaſte people, and ſuch as riot againſt nature, whoſe lanctifie thy 
iſhment is death. Wes hand with a 
Oft ſuch as deſpitefully, on every light trifle, ſweare by. eee, r- 
God, and * blaſphenic his holy name, againſt whom alſo is 755 f. 44 P. 
provided the ſentenceof death. FAT. LOANS ” - Antiochenum. 
- ThattheJuſticesof Peacc,or other Officers 26"that pur. Pag. 460. edi. 


poſe appointed, ſpeedily diſparch the buſinefle of theſe Sil. 
| 13 
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ver ſuffer a blaſ- 


* 
5 


by 


hielt ane oftheir Juriſdition : that ſuch as come as tra- 
gers and forreiners out of other. countries, bores ek jun 
cauſe of their comming, be ſent back againe with their ſub⸗ _ - 
Rance, to fuchplaces as they came from ; but if they be -- 
idle vagabonds and rogues, or other like valiant beggers, + 
they either drive them out of the place, or compell them ti * 
| labour t yetevermore having regard to provide for ſuch u 
* are hooeft, pcore, old, fick, or impo tene. + 
RC That Clerks be firſt convented before their Ordinarie, | 


and that the Ordinarie doe ſpeedily end the matter, that 
they. may not be long abſent from their benefices : and th 
they be notdrawne before temporal} Judges, unleſſe the nas 
ture of the cauſe doe ſo require it, as that it be a meere ci. 
vile cauſe, or a criminall cauſe, belonging wholely to the 
Temporal court; wherein, if a Clerke ſhall be found guil- 
ty, he ſhall firſt be deprived from his miniſterie, and then 
all be delivered over into the Secular hands: but if the 
- crime be ſolely Ecclefiaſticall, the Biſhop alone ſhall take 
ö cope and puniſh it according as the Canons 
: FEQUIFE, ö 
| That where onedicth without iſſue, leaving behind kim 
brethren ofthe whole bloud, & brethren of the halfe bloudz 
the brethren of the whole blond have the preheminence in 
the lands and goods of the deceafed, before the brethten of 
the halfe bloud, whether they be of the fathers (ide, or the 
' mothers ſide. -. ; | 
That no man make Armour, or felt-it, without the Prin- 
ces leave, unleiſe they be knives. or other ſuch like ſmal 
Weapons. | 
What is the matter of the ſeventh ('ollation. 
| TH proofe by witneſſes was deviſed to that end, that 
tc the truth ſhould not be cancealed;;and yet all ate not fit - 
— to he witneſſes, but ſuch alone as are of honeſt name and 
| fame, and art without all ſuſpition of love,hatred,or corrup 
; | - tion; 
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TY after the witneſſes be epoſittons be 
knowne, there be no more production of witneſſes, un- 
ele the partie ſweare thoſe prtofes came a new unto his: 
If Parents 


a ES het gd K 2 45 
* W F 75 
. 
i, 7 TS : © & - 
N hy 4 
+4 X 
* 1 ” 7 


r 

3 pg 

En add Fa PLIES bs 

C2 5 * 

4 IS ; . 
* 


e's 
N 
F 


„ Bon; and that their diſpoſitions be put in writir 
liſhed , and their depo ; 


rr * 


a ive profuſely to one of their children, the 
other notwithſtanding, ſhall have their lawfull portions, un- 


_ kſle they be proved to be unkinde towards their parents. 


That women, albeit they be debtors or creditors, may be 
Tutors or Curators to their children 5 and that there is not 


in oath to be exacted of them that they will not marry a 
ine, ſothat they renounce their ptiviledge granted unto 
them per Senats conſultum Velleian: and performe all other 


things, as other Tutors doe. 
That Governours of Provinces are not to leave their 


charges, before they are called from thence by the Prince, o- 
ther wiſe they incurre the danger of Treaſon. | 
That womens Dowrics have a priv iledge before all other 


kinds of debt; that what Dowrie a woman had in her firſt: 
. marriage, ſhee ſhall have the ſame in her ſecond marriage, 
neither ſhall it be lawfull for her father 


returne againe unto his hand. 


That a man ſhall not 


have the propertie of his wires dow 


rie, neither a woman the property ofthat which is given her 


before marriage, but the property of either of 
tome unto their children, yea though they matry not again. 


W 


SECT. „ 


m-ſhall: 


What i compriſed in the eigth Collation: | 
Ils or Teſtaments, made in the bchofe of children; 


ſtand geod, howſoever imperfect otherwiſe they 
are, but they are not availeable for ſtrangers ( but ſtrangers 


re they which are not children ) neither mattereth it whe» 


ther the Will or Teſtament be writ by the fathers hand on- 
ly, or by ſome other body by his appointment;and as the fa- 


. ther divideth the gods among the children, ſo they are to 
| I 


have their parts. 
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married her, ſhall bepuniſhed as adulterers; and if her for- 


inref/ar. 5 55 which he may be july ſeveredor divorced from her, hee 
go auen. hall for ſuch injurie be puniſn en. i 
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Of Hereticks, and that ſuch are Hereticks, which doe re- 
fuſe to receive the holy Communion at the Miniſters hand. 
in the Catholick Church: That Hereticks are not to be ad-. 
mitted to romes and places of honour, and that women- 
Hereticks may not have ſuch priviledge as other women 
have in their Dowries. | Gs 

That is called marriners uſurie, that is wont to be lent to 
Marriners, or Merchant-men, ſpecially fuchas trade by ſea; 
which kind of lending, the Law calleth paſſage-money, in 
which kinde of uſury, a man cannot goe beyond the 100. 
part. ; | | | 

That Thurches enjoy a 100. yards preſcription. 

That tach things as are litigious, during the controverſie, 
are not to be ſold away. A 3 thing, is that which is in 
ſute betweene the plaintife and deſendant. 

hat while the ſute dependeth, there be no Letters or 
Edict procured from the Prince concerning the cauſe in 
queſtion, but that the cauſe be decided — the ge- 
nerall Lawes inuſe. ; . 

That in Divorces, the children be brought up with the 
innocent partie, but at the charges of the nocent; and that 
— be not admitted, but upon cauſes in Law ex- 

— * % 

” That no woman, whoſe husband is in warfare, or other- 
wiſe abſent. ſhall marric againe, betare ſhe have certaine in- 
telligence of the death r former husband, either from 
the Captain under whom he ſerved, or from the Governour 
of the place where he died; and if any woman marry again 
without ſuch certaine intelligence, how long ſoever othet- 
wiſe her husband be abfent from her, both fhee and he who 


mer husband after ſuch marriage, returne back agajne, ſhee 

ſhall returne againe to her former husband, if hee will re- 

ceive her, otherwiſe ſhee ſhall live apart from them both. 
If any man beat his wife for any other cauſe; than for 


FP rasse 


i 


_— - 

YH Ifany man conceive a jealouſie 

ſpe uſeth any other man more farmiliarly than is meete ſhee 

mould, let him three ſeverall times admoniſh him thereof, 
before three honeſt and ſubſtantiall men; and if aſter ſuch ad. 

8 e 8 be found 1 with her, let him be ac- 

Y cuſcdof adultery before ſuch a Judge, who hath authori 

d correct ſuch offences. - 8 


SECT. 10. 6 
What is the matter of the ninth ¶ vllation. 


| T He ninth and laſt Collation conteineth matter of ſucceſſi- 
on in gods, that as long as there be any Deſcendent, ei- 
ther Male or Female, ſo long neither any Aſcendent, or any 
Collateral can ſucceed;and that if there be no Deſcendent, 
then the Aſcendent 1 before the Collateral, unles 
they be brethren or lifters of the whole blend, who are to 
ſacceed together with the Aſcendent; but in Aſrendents, 
thoſe are firſt called which are in che next degree to the de- 
ceaſed, then after thoſe which are in a more remote 
that in Collaterals all be equally admitted, which are in the 
15 degree, and of the fame Parenta, whether they be male 
or feqale. N 721 
That , 2 8 Hoſpitall, or other like 
Religious place, be not ſold, aliened, or changed, unleſſe it be 
ee igious 


place, and that in —— ——— ancitie, or that ic 
— redemption of Prifoners: — 
out to any private man more than for 30. years or 3. lives, 
unleſſe either the houſes be ſo ruinated, that they cannot be 
repaired without great charges of the Church, or other re- 
ligious houſes, or that it be overcharged wich any debt or 
duties belonging tothe Exchequer;and thereby there com- 
meth ſmall revenue to the Church, or Religious place there- 
aut; in every of which cafes it is lawfull to let out the fame 
for ever, reſorving a yearly competent rent, and other ac= 
knowledgement of other foveraiguty thevein.. 
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That the holy veſſels of the Church be not ſoldaway, un- 
leſſe it befor the ranſoming of Priſoners, or that the Church 
be in debtzin which caſe, if they have more holy veſſels than 
are neceſſary for the ſervice of the Church, they may ſell Y 


thoſe which are ſuperfluousto any other Church that nee- 
detn them, or otherwiſe diſpoſe of them at their pleaſure 
for the benefit of the Church, or other holy place whoſe theyß 
are. | 
Where Uſurie in proceſſe of time doth double the prin- 
cipall, there Uſurie for the time to come doth ceaſe, and 
thoſe particular payments which afterwards doe follow are 
reckoned in the principall. 8 
What kinde of men are to be choſen Biſhops, ſuch-as are 
ſound in faith, of honeſt life and converſation, and are lear- 
ned, that ſuch as chuſe them, ſweare before the choyce, they 
ſhall neither chuſe any for any reward, promiſe, friendſhip, 
— — cauſe whatſoever, but for his worthi- 
That none be ordeined by Sy monie, and if there be, that 
both the giver, taker, and mediator thereof be puniſhed ac- 
cording to the Eccleſiaſticall Lawes, and they all made un» 
— to hold or enjoy any Eccleſiaſticall living here- 


That if any at the time ofany Biſhops election, object an 
ing againſt him that is to be decded the election be id 
till preofe be made of that which is objected by the adver- 
farie againſt the partie elected, ſothat he prove the ſame 
within three Moncths; and if any proceeding be tothe con- 
ſecration of the fame Biſhop in the meane time, it is void. 
That the Biſhop after he is ordeined, may with out any 
danger of Law, give or conſecrate hls gov to the uſe of 
the Church,where he is made Biſhop,and that he may give 
ſuch fees as are due to the electors by law or cuſtome. 
That Clerks be not compelled pan ig perſonall fun- 
ions, and ſervices of the common · wealth, and that they 


drawn from their ſpiritnall ſunction. 


4 


- That 


bufic not themſelves in ſecular affaires, and ſo thereby be 
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and Erccleſiaſtical Law, _ 63 

that Biſhops for no matter or cauſe be drawne before 
Y ateniporall dge, without the Kings ſpeciall commande- 
- ment, andif any Judge preſume to call any withour ſuch 


ſpeciall warrant, the ſame is to loſe his office, and to be ba- 
niſhedrherefore. | 

That no Biſhop abſent himſelfe from his Dioces with- 
out urgent occaſion, or that he be ſent for by the Prince, and 


it any doe abſent himſelfe above one yeare, that he ſhall lack 


, 
cr” 


the profit of his Biſhoprick,and be depoſed from the ſame, 
ij be returne not againe within a competent time appointed 
for the ſame. 


What maner of men are to be made Clerks, ſuch as are 
learned, and are of god Religion, of honeſt life and conver- 
ſation, and are free from ſuſpition of incontinencie: that no 


| . be leſſe than 35. yeares of age, and that no Deacon 


Subdeacon be under 25. that all Clerks and Miniſters be 
ordeined freely. | 1 

It any build a Church, and indow the ſame, that he may 
preſent a Clerk thereto, ſo that he be worthy to be admitted 


thereto: but if he preſent an unworthy man, then it apper- 


teineth to the Biſhop to place a worthy man therein. 


If any Clerke be convicted to have ſworne falſely, hee is 
to be deprived of his office, and further to be puniſhed at 
the diſcretion of the Biſhop. 

That Clerks be eonvented before their one Biſhops, 


nnd if the parties litigant ſtand tothe Biſhops order, the Ci- 


— 


vile Judge ſhall put it in execution: but if they agree not 


upon the judgement, then the Civile Judge is to examine 

it, and either to confirme or infirme the Biſhops order,and 

if he confirme it, then the order to ſtand, and if nor, then 

the party grieved to appeale. | 

| If the cauſe be criminall, and the Biſhop ſinde the party 
uiltie, then the Biſhop is to degrade him, and after to give 

kim over to the ſecular power: the like courſe is to be 


held, if the cauſe be firſt examined before the temporall 
Judge, and the partie found guiltie, for then hee ſhall be 
lent to the Biſhop to be deprived , and after againe _ | 
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Si vero etiam 
Litaniam con- 
cuſſerit capita- 
e periculun 
inebit. De 
Sancti ſſim. E- 


S Si quis cum 


facra miniſf. 
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df practiſe, and forfeit the foure double of that he bath ta- 


be made, the Bi is to compell the Executors to per- 
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That Biſhops be convented before their Metropolitan. 
That ſuch as in Service time do abuſe, or injure the Bi. 
ſhop, or any Cleark in the Church, being at divine ſervice, 
be whipt , and ſent into baniſhment : But if they trouble 
thereby the divine Service it ſelfe,they are to dye che death ©} 
for the lame. - . | 4 

That Lay men are not to ſay or celebrate divine Service, 
without the preſence of the Miniſter , and other Clerkes 
thereto required. - | 
That ſach'as goe to Law, ſweare in the beginning of the 
ſuit, that they haue neither promiſed,or will giue ought to 
the Judge, and that uſuall fees be taken by the Advocates 
Counſellours, Procters, or Attournies, and if any man take 
more than his ordinary fees, he ſhall be put from his place 


ken. 
That the & generall Councels be holden as a Law, and 
that which is decreed in them 
That the Biſhop of Rome hath the firſt place of fitting 
in all aſſemblies, and then the Biſhop of Conſtantinople. 
That all Clergy mens poſſeſſions be diſcharged from all 
ordinary and extraordinary payments, ſaving from the re-- 
— — Bridges and High wayes, where the ſaid poſſe(- 
ons doe IVC. F LO WL ( 
That no man build a Church, or holy place, without the | 
leaue of the Biſhop , and before the Biſhop there lay Ser- | 
| 


vice, and ſet up the ſigne of the Croſſe. 


That no man in his owne houſe ſuffer Service to be faid, 
but by a Miniſter allowed by the Biſhop , under paine of 
confiſcating of the houſe , if it be the Lord of the houſe | 
that preſumeth to doe it, or baniſhment, if it be done by | | 
the tenant. | ( 

{ 
| 
| 


_ Tf any bequeath any thing to God, it is to be payed to the 
2 the Teſtatet dwellect. * N 
- If any deviſe by his laſt Will a Chappell, or Hoſpitall, to 


forme 
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performe it wirhin five yeares after the deceaſe of the Te- 
*Y ſtator ; and if the Teſtator name any governour, or pre 
F therero, they are to be admitted, unleſſe the Biſhop ſhall 
finde them — — * _ 5 
That the Biſhop ſee ſuch Legacies performed, as either 
are given for the redemption of priſoners,or for other god- 
ly uſes. | 
5 r That Maſters of Hoſpitals make an account of their 
charge, in ſuch ſort as Tutors doe. 
That ſuch as luſt againſt nature, and ſo become brutiſh, 
receive condigne puniſhment worthy their wickedneſſe. 
That ſuchas make Eunuches, themſelves be made Eunu- 
ches, and if they efcape alive, their gods to be forfeited to 
the Exchequer, and themſelves be impriſoned all the dayes 
of their life. 
uch as by force ſteale away women; themſelves, and 
ſuch as are their abbetters and helpers, are to dye therefore: 
and that it ſhall not be lawfull tor her that is carried away, 
to marry to him that doeth carrie her away : and chat if 
her father doe give his conſent to ſuch marriage, he is to be 
baniſhed: bur if ſhe marry him without her fathers conſent, 
then is ſhee not to take benefit by her fathers Will, or any 
other thing that is her farhers. 

Theſe, and ſundry matters of great importance, and ne- 
ceffarie for the —— of a common wealth, are 
conteined in the Authenticks, which I paſſe over with drie 
fonte, not becauſe they are not neceſſary to be knowne, but 
becauſe I would not cloy the Reader even with thoſe things 
which are geod. | 2 n 

All theſe workes are the labour of Fuſtinian, as either ga- 
thered together by him out of ancient Lawyers bookes, and 

ſuch Emperours decrees, as went before him, or eiſe were 
decreed and ordeyned by himſelfe, as matter and occaſion 
offered ir ſelfe, and the youngeſt of them is neere eleven 
bundred yeares of age, that is, within 500. yeares after 
Chriſt, or not mach otherwiſe,  — | 
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' That the laſt Tome of the Civile Law « the F eudes, 
and what they are. hn 


He laſt Tome ofthe Civile Law is the Fendes, tbat 
wy is the baokes of Cuſtomes and Services that the.. 


— 


E11 ²˙ Ss 


2 ſubject or vaſſall doth to his Prince, or Lord, for 
ſuch lands or feesas he holdeth of him. "HM f 
This peece of the Law, although it was not much in uſe 
in the old Emperours dayes, yet Juſtinian himſelfe ſeemeth 
to acknowledge them in his Novell conſtitutions, calling 
them pe7:;, and thoſe which are more carefull to ſeeke 
out the beginning of them, bring them, ſome from the an- 
cient Clienteles or retinews the ancient Romans before 
Chriſts time had, as Biden doth ; ſome other from 4. 
lexander Severus time, who, as Lampridias in the life df 
Alexander ſaith, gave ſuch lands as hee wonne out of 
the Enemies hands to his Lords Marchers, and his ſouldi- 
ers, that they ſhould be theirs, and their heires for ever, 
ſo they would be Souldiers, neither ſhould they come at a- 
ny time to the hands of any private man, ſaying, they 
would more luſtily ſerve, it they fought for their owne 
land; which opinion commeth next to the ancient borders; 
ounds of the Romans, whereof there is a title in the e. 
venth Boke of the Code, De fundis Limitrophis,that is, 
of Border- ground: Others referre it over to Conftentines; * 
= time the great, who enacted for the benefit of his ſoul- 
: diers, that ſuch Lordſhips and lands as before time they 
had their wages out of, ſhould paſſe over unto their heires, 
and be appropriated to their familie, or ſtock, ſo that they 
2 and manteined continually a certaine number of ſoul- 
ers. | | £3 
From whence ſoever it deſcended,this is certaine,that it 
came very late to be a particular volume ofthe Law it ſelfe: 
P The 
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EF > andEccleſiaſtical Law. 


Sth 


4 Horto, and Giraldus (ompagift, two Senatours of Mil- 
nine, who partly out of the Civ ile Law, and partly out of 
de Cuſtomes of Millaine drew the ſame, but without forme 5, 


or order. | 
The word it ſelfe is a barbarous word, but had his ori- 
ginall, notwithſtanding, as I dore ſaith, from the word Fœæ - 
du, being a god Latin word, and fo is to be interpreted 
Tam Feodum, that is, as a thiug covenanted betweene 
two: Others deduce it from the word Fides, as it were in 
Latin Fideum, and by a more pleaſant pronunciation Fex- 
dam; whereupon ſuch as arc Feudatariesto other, are 
called in Latin Fideles, becauſe they owe faith and allea- 
geance to ſuch whoſe Feudataries they are, who in the 
Lombard tongue are called Vaſſals. Beſides, Fealtie, which 
ſome call Homininm, by the Feudiſts is tearmed Homage: 
for the nature ofa Feude is this, that it draweth with 
it faith and homage : ſo that ſuch as are Feudataries, or 
ſee · men, profeſſe themſelves to owe faith to ſuch, to whom 
they are in fee, and that they are his men; inſomuch, as 
when a fee · man dieth, his heire doth make faith, and doth 
his homage to the Lord, as is well ſeene both in the 
Lords Spirituall and Temporall of this land; who both 
in their creation, and alſo in their ſueceſſion one atter 
an other ſweare an oath, and doe their homage to their 
_Soveraigne;, and doe pay other dueties which are Sym- 
bols and ſignes of their ſubjection to their Soveraigne: 
And for others that are under the degree of Barons, and: 
yet are fee - men unto the King, and fo doe not manuell 
obedience unto his Majeſtie , they pay yearely ſome- 
thing in reſpe& of their homage , according to the 
| qtiantitie or qualitie of the fee or tenure they hold of the 
Prince. 1299 1 | | 
A Feude in Engliſh may be called a Tenure, which cau- 
ſed Littleton, when he treated of Feudes, ſo far forth as they 
arc here in uſe in England ( ſuch as are all thoſe which are 
called in Latin Fenda militaria, & Feuda PEEING 
| K 3 y 


The compilers or gatherers together thereof, were Obertus S:e for the ori- 
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ce: 
call them by the names of Tenures. | 
A Feude is a grant of lands, honours, or fees, made either 


3 


to a man at the will of the Lord, or Soveraigne, or for the 
Feudatar ies owne life, or to him, or his heires for ever, un. 


der condition, that he and his heires in cafe where the Feude 


is perpetuall, doe acknowledge the giver and his heires ta 
be their Lord and Soveraigne, and ſhall beare faith and al- 
- leageance unto him and his, for the ſaid Tenure, and 
ſhall doe ſuch ſervice to him and his for the ſame, as is be- 
tweene them covenanted, or is proper to the nature of the 


Feude. X 
Bel. a 


That Fends are either Temporal or Perpetnall,and boo. 
On Feuds, ſome are Temporall, ſome other are Perpe- · 


tuall. 


Temporall Feuds are thoſe that are given, either for 


terme of a mans life, or for yeares, or at the will of the 
Lord, for ſome ſervice done, or to be done; ſuch as are 
Annuities given to Lawyers for counſell, Penſions given to 
Phyſitians for their adviſe , Stipends to any Teacher of 
Arts and Sciences, Fees for keeping of Towres and Ca- 
les, called by Feudiſts Caſtalia, and is by Lirrteton called 
Caſtle - ward, although by him it is taken for a ſtate of inhe · 


'Perpetuall Feuds, are rights which a man hath b 
from the Soveraigne, or chicfe Lord of the ſoyle Mgr 
ritorie, to have, hold, uſe, occupie, and injoy honours, 
mannors, lands, tenements, or hereditaments, to him and 


his heires for ever, upon condition that the faid vaſſall or 


partie, his heires and ſucceſſours, doe homage and foalty 
to his Lord, his heires and ſucceſſours, for ſich honeury, 
lands, or hereditaments, and doe him either ſervice in 


— 
. 


aftinian wax Wes ipogys, which are by the Lawes of the lat 1 
oY by the names of Knights- ſervices, and Eſcuage)to | 
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thereof 7 to the vaſſall or tenant; it is pro- 
t 


FVV 


his Anceſtours. ; : 7 
This Tenure is gotten either by Inveſtiture, or by Succeſ- 


n. | 

Inveſtiture is the ſame that we call Creation, and is the faveſtiture 
Primier grant of a Feude or Tenure to any, with all rights what it is. F 
and ſolemnities thereto belonging, wherein the er, | 
or feodatarie for the moſt part upon his knees promiſeth 
faith and 3 under a ſolemne oath unto his Lord, 
- BY andhis ſucceſſours. 
' Þ © Succeſſion is, whereby the eldeſt ſonne ſucceedeth the Wharis Suc- , 
father in bis inheritance, and if hee faile and have no iſſue, ceſſion inthe 
then the next brother, and ſo in order ſucceſſively; and if Feuds. 
dere de no ſonne, then the next heire male, and if there 
be no heire male, then the land eſcheats unto the Lord. 
for the Zambard:s, from whom the Feuds firſt came, or 
gn che leaſt were chiefly derived from them, directing all 
dkeir policie as the Lacedemons did, to matters of warre, 

had no feminine Feuds among them, but after by proceffe 
" oftime, there were created aſwell Feminine Feudes as 
Maſculine Feuds, in ſo much, as where there was 9 


r 4b. 


male to put them from it, women did ſucceed in the ine? 
Et ritance. | | 5 


SECT. 3. 


Of Feudes Regal and not Regal, Leige and not Leige, and 
how Fends may be loſt. | 


3 ; E Fends, ſome are Regall, ſome not Regall: Regall 
= Fare thoie which are given by the Prince only, and 
cannot be given by any inferiour. | | 
Of theſe, ſome are Eccleſiaſticall, as Archbiſhopricks, : 
Biſhopricks and ſuch like: Others are Civill or Tempo. 
rall, as Dukedomes, Earledomes, Vicounts, and Lords, 
who by that, are diſtinguiſhed from the reſt of the people, 
that they haue the conducting of the Princes Armie at 

home, and abroad, if they be thereto appointed, and haue 

ES right of Peeres in making of Lawes, in matters of triall, 
aud ſuch other like buſineſſes. : 

Not Regall arc thoſe which hold not immediatly of the 
Prince, but are holden of ſuch Eccleſiaſticall or Civill | 

States which haue had their Honours immediatly from the 

Prince... F 

Beſides of Feuds, ſome are Leige, others not Leige i 

Leige Feuds, are they in the which the vaſſall or feodatorie 

promiſeth abſolute fealtie or faith to his Lord, againſt al 

men without exception of the King himſelte, or any other 

, more auncient Lord to whom beſides he oweth alleagance 

or ſervice. Of this ſort there is none in this Realme e 

England, but ſuch as arc made to the King himſelfe, as ap- 

Salve le Foy peareth by Lijeleton in the title of Homage, wherein is ſpe 

aue je dey a no- cially excepted the faith which the Homager oweth to his 
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FreSgnurle Lord the King. — | 
— Feuds not Leige, are ſuch wherein Homage is done, 


with ipeciall reſervation of his faith and alleageance to the 
Prince and Soveraigne. 

; Of ſuch as are Vaſſals or Leige men, ſome are called Val. 
Faveſors, Yaſores, majores; others Valuaſares minores. Valvaſore 
majoru 


— 


ene 
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MI Arbe Law 


Scherer are ſuch as hold great places of the ſtite under the Em. 
perour or King, (asare the derer of Honour bef6ve-named; 


I 1nd arccalled Ferres of the Land) who onely gives Nobilitis 
" Fatveſores minores, are thoſe whichareno Peres of the Land; 


| ans mii ep drwerns the people, and are; aut 


Region hetweent the people and nenen, 


were, in a 
Squires, and C Gentlemen. 
bi by ſu 


licie,fuch as fy 
| The Feuds are —— de fault ot ĩſue oſ Him 
to whom it wab firſt ęloen, were call” Apertur foods ; . © 
by ſurrender thereof, whichbythe eee eſur rd food; 
by forfriture, and that was itrtwo ſortselcher by riot 


ſervice that bis tenure did require, or b pro Grader 


lainous act againſt his Lord, as im e — — , e 


death dufiling bid eu or deflowriug his —.— 
aun ereacheroas te hie Tord u bits deren 


. 
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What the Canon aal general : "What the Decrees are, 


and of how waxy bart. 
Dfomach of che Civile Tat 


-& the Bes therenn- 


I . — Now ie follow chat Idde i like ors 
| der ſptak ef the Canon Taw, which is more hardly 


— — people; for xlut the ſubject thereof, 


in many points, bath many groſſe und atters ts 


time of Papiſtrie, as of the Ma * 
umperiez and yer there ate in it beſide, — of 
wiſdome, and tven thoſe matters of ſuperſtition 3 
being ina generalitie, well 2 tet true ſervice of God, 
may have 4 good uſe and underſtandi . 

The Canon Law, hath his name of the Grete word Can 
which in Engliſh is a Rule, beoauſeitleads a man ſtraight, nei- 
ther drawes him onthe one ſide or the other, but rather corre. 
Gerl that which is out of Levell and Line. 

The Canon Law confiſteth parti ofcertzine Nules, takkn 


bout ut ef the hoh Seriphare, partly Fthowritibgrofthe ancient 


Fathers 
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provinciall Councels, partly of the Decrees of Popes of fore 
wer ages: Of the Cenon Law there are two principall parts, 
tha Dentees & he Derrętals. The Decrees are Eccleſiaſticall 
ganſtitut ions, tage hy che Papeand Cardinals, at no mans ſuit, 


What is th? & are either Rules taken out of the Soripture, or Sentences out 


antiquiry of of the ancient Fathers, or Decrees of Cauncels. The Decrees 


Decrees and 


who were the Mere fir gathered ther by Ivo, B. of aruas, who lived 


Authors that gi time f Urban Qi About the yeare of our Lord God 


compiled them. IIS ut afterward poliſhed ze per fectedby Fratian, a Monk 


of the Order of S. Bennet, in the yeare * 1149. and allowed 


9 by Euagenius the Pope, , whoſe Confeſſor hee was; to bee read 
Boote gr, ig Scheales, and to be:alledged for Tm 2 1 Ge 


Aa laith, hat . Okallthe ſeveralt Volumes of the Canon Law the Decreet 


Gratien wrote are the ancienteſt, as having their beginning from the time of 
this Worke at Conſtantine the great, the firſt Chriſtian Emperour of Rome, 
— 5 who firſt gave leave to the Chriſtians treely to aſſemble them. 
8. Fels aun, ſelves together, and to make wholfome'lawes for the well 
x127. Others government of the Church. The Nerrees are divided into 
lay, it was done three parts, wherof the firſt teacheth of the 5 mad begin: 
in the yeare ning of the Canon Law, and deſcribeth and ſetteth out the 
1 rights, dignities, da of Eccleſiaſtical perſons, and the 


Mise to recon- . 

cile the diff-- manner pt their ele 
rence, ſaich, that. deth of one hundred 
Gratian might Ihe ſecond part 
© begin themoik lers of this La, whichare, in upapber-36, and are full of 
the fir a. regt Varietic,wildome, and delight 

count, and f- 


- © 


PF 


niſb it accor- all ſacred things, as of Churches; bread and wine in the Sacra- 


dende th. band Feaſts the age Church aſed fr 


the receivingthereof, of the a of the Sacraments .in 
Baptiſme, and the uſe of impoſition of hangs, all whichis ſet 
| our vader Gee did es 6 +11 21 
"SEFLETS © £- e SEC. 25 181 itt $07 711 N 
erbat the Decretal: are, and how many parts they comprehend. 
He Deereralsare Canonicall Epiſtles, written either by the 


V3 * 


Fathers ofthe GhbrchJpazlyiof the ot didamees of general k 


ſetteth ont the cauſes, queſtions: and an- 


18 *#11;:* 3 iz % 
conteineth matter of conſecrationiof 


Pope aloge,or by, gig Pope4nd Cardinals,ar the inſtance o 


and Eccleftaſticall Law. 
Hair of ſome one or more for the ordering and dere 


4” 


or eo X ms: Co 


in themſelves. 


number of the Authors which did deviſe and publiſh 
laid Gregories commandement, about the yeare 1231 


the e igth. methoded by him about che:yeare'r 430 
hee added ſomthing to the ordinance of his Pr 
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them. 


E. 


ſome matter in-controverſie, and have the authoritic of a law 
Of the Decretals there be three Volumes, according tothe 


The firit Vdlume of the Decretals was gathered together by 
| Raymundus B arcinius Chaplain to Gregory the ninth,at — 9 


— | 


liſhed by him to be read in Scholes, and uſed for Law — 
10 Eccleſiaſticall Courts. The ſecond is theworkeiof 3B 


bete away many things that were ſuperfluous and contra- 

tie to themſelves, and reteined the reſt. The third Volume of 
the Decretals, are balled the Clementines, becauſe they were 

8 made by Pope ¶ lement the fifth of that name, & publiſhedby ... 

| him in the Councell of Yiewie about the yeare of grace i 308. 

fo cheſe may be added the Bxtraragants of Fob the xxij. 
dome other Biſhops of Rome, whoſe hey not X known, 


| and areas Novel e e reſt. . 
8 1 'SECT.-3 231 , wigs 


Ii but is 3 in the firſt Boks of th the 8 5 4 
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q * = of the former Volumes of the Deeretals are divided 
into five Brokes;/ and containe; ima manner, oneand the 
ſume titles, whereof the firſt in every ot them, is fhethloof + 
the bleſſed Trinitie, and ofthe Catholick faith; herein is ſet 
> downeby every of thema particular beliefe, divers in words, 
but all one in ſubſtance, with the ancient Symbols,or bcliete or 


the old. or mae or Catholick Church. . 


1510: 30 
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rs, ſo- 


in two — ;the —— 


be was called unto . N s if 
. a *— was called to — 


738. 
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der 


276 A lier of the Ciyile 
o: Alled ta be aniArchbiſbop.or to be the Pope himſelfe, hee vn 
* * ö 

: e A- thereto to be tiected by tbe Deane and Chapter of the Church 
three yearely Where hee was tobe Biſhop, or by the Colledge of the Card. 
Solemnities in, nals inthe Popedeme; but if hee were already a Biſhop or x 
—_ of _ Argbbiſhop,& were to be preferred unto any other Biſhopgick 
Fruites of the pf Archbiſhoprick, then was heto be required by the Church, 
Earth: Theſe . hewas deſired unto and not elected, which in the Law wasci 
alſothe Romiſh led Paſtulationzafter Paſtulatios followed tranſlation by theſs 
Church obſer-  perjpur, ta the See to which hee was poſtulated or required: 


— — firſt ger E laction allowed Confirmation & Conſecration of hin 


.  - hat was c lectedubich both were to be done ina time limited 
l ] f 
en defied by —— party elected loſt his right ther 
chem to a more Biſhops and other beneficed men, ſundry times upon ſundy 
a __ end. To K oecaſions reſigne their beneſices, and therefore is fee doum 
uhicic Popes ( What a rennnc lation or raligtiation is, who is to renounce, mi 
they ſay) added; inte iuhoſe hands, and upon what canſesa man may renounc 
the fourth, with ju beneficeor Biſhoprick: and becauſe under - Miniſters are ol 
a reſpect had to tentimes negligent in their Cure, that the people, in che meu 
_ = time may vat be defrauded of Divine Service, the Sacrai 
Zech. f. ig. and & the fad of thu word of God it tsprovided,thatrhe. Riſboy 
ſo they were hall ſupply the negligence of ſuch Miniſters as are underneath 
called ſejania him in his Iuriſdiction; Beſides, becauſe holy orders are not v 
Zaum. Ther be given büt by impofition of hands, with prayer and faſting, 
Zutaten. k FSurg fit times in the ycare are limited for the ſame i W 
frſt had <alſa:zsfodownes how: theyiare to be qualified whichare t 
— 5 _— — IN ER = rm them, what 
Cauſes , for . nge they ave to be of, and what gifts or minde they ar: 
. tobe endowed. wichall : arhat Sacraments may — 
and Duran, : hat dot: that Miniſtera ſons are nat to ſucceed their Fathen 
Nationale, but in thoſe bene ficesſ her in their Fathers ammediatly before 
in after times 220 Ul Ao 9176201 eli ad a A um 97h 0: 
at theſe Sclembipeagroallyel as had tothe Ordin ion of Prieſts and Deacons, which 
orme 


Sees Err 


Had becne formerly pert onely ance a yeare, in the Moneth of December, (as Amalirin 
hath obſerved.”): K ſcm e robeotherwiſe chen as Bellarwine hath difputed; Whole 
opinion it is, that held. Naſti αc beferciPoſrom! the Apoſtles cimes and tRAU entoftheſe four 
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and Ercleſiafticall Law, N 
n what man- 


were Paſtors or Governours, leſt happely thereby there might ner, and wih 
be claimed a ſucceſsion or inheritance in the ſame : that no how much 


dondmen or accountants, men diſtorted or deformed in body, cnte and Chri- 
vamiſt ice married men, bee admitted to holy or. {nite theſe 
amiits or twice 5 3 2 * Faſts have been 
| ; heretofore ob- 
ſerved, it 
may bee noted our of the ſecond Councell of Malaine, Tit. 1. Deciet 22. where the 
Biluop is io command, that upon the Sunday before thele Faſts, Parochi non ſalum ſolenne = 
lid jejunium denuncient ,Verumetam m ſua nn fyaiſque eorum parorinali Etcleſoa ſupplicatt. 
owes Litaniaſque pre ac relgroſe vel intus haloat vel proſeauente Sdelnam'mnuleitudine fory, 
ficut mori eff zobeat, ut Der ape 17 1414 tary Eprſcopmms in er delectatu quibus 
ordenes conferet Spiritus Sant. lumine 4 uſt retur 3 tun ils qudus confrrumtur in vita ſan- 
Sntate, loctrina, religrofoſe gue virtutibu. preficiaut. 

In the fourth Councell of Mullaune is ſet downe nut of Leo, the forme of bidding theſe Faſts 
inthe Church , Q»ed ſacrorum rempornm ratio, ec. and afterwards, . rter, ſeata fe- 
n e Se jeu, frequentes in Cathedrals Parochualigue Ecc ad litanias Ora 
nom myue coe , £5 qu ſacrs mts Ferdi 4 cibo abt inent ore ęſ debemus, co abune 
damors elzamo{ynarum Iferalitate erg. Chraſts pauperes eff» fiores —_ tum Sabbaro ſul 
Wſperum orationem Parochialem com munem celebremmus, qua & pro ſpe frlicitatis aterna ad 
quam. per fidem currimus, ts pro ſacra vrdimatiene, quam eo ile 2 Re veremiiſaimo Epiſcops 
hoberi ſolenne ef, & pro is commodse qua (mg ulorum am reveluticne conſequimur 
Di ohnwiporents gratias , re. Tom Concel.g, Edit. Am mu on 

eſefoureFitts at this preſent day are obſerved in our quyne Church, and are known unto 
us by che name of Emberweekes. And (ſol finde it an 7 homas Becon) b ee of much 
people, theſe dayes beene called Imber-dayes, becauſe that out elder Fathers would on 
ele dayeSeare no bread, but Cakes made under afhes, ſothat by the eating of that they tedu- 
cetinrorheirmindes that they vvere bur aſhes, and ſo ſhauld-warne againe; and wilt not how 
ſoantz &c Andi that theſe: Imber-dayes were duely and devougly. obſerved by our Ance- 
ee may bee perſWaded out of rhe Lawes of King Cnuze, : where it is ſaid Chap 16. 
1 man zlc bebovam Fe den healve ry hip yimbpen Fæ ven xy hid 
lenz ven pær den ry his ellex oþpe peratn mid calpa_xeopnulnere, - 
That every man obſerye the Faſts which are commanded, with all earneſt care, whether it be 
thc Taber Faſt, or the Lent Faſt, ot any ocher Faſt; "And Chap. T7." eo pam halzam 
vis Kal fra hi Fe ir callum ei ve nm mritmum fd : om emene 
lc Hen To <oyzined. . Were the Law faith, That it is meete and right, that at 
thee Faits, all malice beſiig laid afide, all men ſhonld bee at peace. And concerning the out- 


mand obferyzyce in the 43. Chap. is ſaid ? yet bip man ęæſ ven vide 21 mæle 


ede. Ip n mid fłære me ve hine rylpne ae. Euill it is, that 
upon K LOVE 2 4 — tay Mi Hill Meals tine, ane nach worle if hee 
ſipald ente fleſhi rate /Whis'retis .xbe Religion of our Anceſtoursz and if ignorance could 


admit of ſo much devorion ; hory much mote would bee. expected from theſe knowing v 
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4 view of the Civile 
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If any, ſeeing a ſuit like ito be commenced againſt him, doe 
eixherappeale before he be ſerved with Proces, or alienate a- 
way the thing wherupon the ſuit was like to grow, he is to be 
5 83 cotnpell'd 
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N compe lid to hold plex of the ſame cauſe, before the Jo dee 
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from whom he did appcale, and to anſwer his adverſatie, as 


though ſtill he were owner of the thing hee did in policie 
ell or alienate away. DE. 


Many times, things whichotherwiſe can have no ſpeedy 
end by Law, are compounded by Atbitrement. /Arbirrat6rs 
ought tobeodde in number, that if they difagree,that which 
is concluded by the greater part may prevaile. An arbitre- 
ment is a power given by the parties litigant to ſome, to 
heare and determine ſume matter in ſute betwetne them 
and to pronounce upon the ſame, to which they ate to bind 
themſelves under a penaltie to ſtand. EW | 

. SECT. 4. wo 


| . .What is conteined in the ſecond Booke of the Decretals, | 


FI He firſt Bee having ſet out the firſt object of the 
1 Law; which ſtandeth in the perſons who make up the 
Judgetnent, as in the perſon of the Judge himſelfe, the Advo- 
cates, Proctors and Clients, there followeth in the ſecond 
Broke, the ſecond object of the fame, which is the:Judge- 


ments themſelves, whichare to be commenced: by a Cita- 


tion, and that ina competent Court fit for the ſame,” by a 


liibell offered up in the Court by the plaintife to the Judge, 


hich is to eontaine the ſumme of that which is required 
in judgement; wherr, if the defendant doe againe recon- 
vent the plaintife, he is to anſwer, albeit the defendant be 
not of that jur iſdiction: the Libell being admitted, the de- 
tendant is to joyne iſſue, and yet before either of them en- 
ter any further into the cauſe, that there may be faire and 
fincere dealing iti the fume, and that all ſuſpit᷑ion of maliti- 
ous dealing therein may be taken away, cach of them are to 
take an oath, the Plaintife, that hee doth not of any malice 
proſecute the ſute againſt the Defendant, or the Defendant 
of any malice mantaine the ſute againſt the Plaintife, hut that 


they verily heler ve their cauſe 3s god, and that they hope 


they ſhall be able to prove, the one his libell, the other his 
exceptions, M he ſhall put in any into the Court, The cauſe 
being begun, delayes are often granted, if cither there come 


any 


Arbitrement 


as xt | ED * - k < 9 
* a 8 13 Ip + | 5 to G ; i 
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any holiday betweene, or any other Iike juſt cauſe be offe⸗ 
red, as for producing of witneſſes and ſuch like: if there de 

E. of delay, then the Judge is to goe on in the due 
courſe of Law, (provided al wayes that more be not de- 


no juſt cauſe 
manded ** plaintife than is due) and that the cauſe po. 

ſeſtory be h d before the petitorie, and that hee that is 
ſpoyled, be firſt and before all things reſtored to that thing 
or place whereof he was ſpoy led, or from which hee was 
put; yea, though he have nothing elſe to alledge for him- 
felke, Ges rhe bare ſpoliation it ſelfe. It the one fide or 
other wilfully or deccithully decline Judgement, the Judge 
is to put the other in poſſeſſion of that which is in demand, 


or at the leaſt, ro ſequeſter the fruits and poſſeſſions of that 


which is in controverſie; but if both parties appeare and 
joyne iſſue aſſirmatively, then is it but a queſtion of Tayy; 
and not of fact, neither doth there remaine ought elſe to be 
done by the Judge, but that he give ſentence againſt him 
that hath confeſfed it, and put his fentence in execution. 


But iſ iſſue be joyned negatiuely ;- then is the plaintife to 


provehis Libell, ſo farre as it conſiſts in fact, by witneſſes 


which are to be compelled by Law if they will not come, or 


appeare voluntarily, by pnblick and private inftraments; 
by preſumptions by conjectures, hy oh; which: being 
done; the Defendant in like tort is to be admitted ta prove 
his exceptions; and cleere his prefenprion if he be able to 
alledge any, in which he is Plaintife, neither is hee bound 
thereto, + mg Plaintife have perfected and proved his 
OWNne' j 4 1, ss 2 O55 I: (17. 3.33 
-.: After profes: are breught . on eitſier ſide, and the fame 
— — onby tho Advocates, the Judge is to 
gioe ſemence, which he is to frame according to che Libell 
&proofes formerly deduced in the catiſe. The ſentence be. 
ing given, Execution isto be awarded, unleſſe there be an 
app ale made from it within ten daes b th. Lati (but fif: 
teene dayes by the Statute ofthis Eand ) from the rime the 
party, againſt whom ſentence was given, had knowledge 


thereof or unleſſe tbe appealed incontinemly at the acts 
5 aud 
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party againſt whom the ſentence procceded, with due 


time, take their journey toward the higher Judge toproſe= 
cute the ſame, by whom the former ſentence is either con 


firmed or infirmed, in the ſecond inſtance- 
ö SEC in 0 * bY 27 
What is the ſubject of the third hook of the Decretali. 1 


He thitd boake conteineth ſach'Civile matters b 

cauſes as are lyable to the Eccleſiaſticall Courts; bs the! 
honeſt life or converſation of Clerkes, and their comely 
comportment in all their demeanour, with what women 
they are to cohabit, and dwell with, whereby they may be 
tee from all ſuſpition of ill life; and with whom not, wich 
ot them may bee married by the aw of the Canons, and 
which not, in what caſes they may be allowed to be non- 
reſident, and in what not, and hot ſuch as are non refidents 
may be called homè unto their eure and it they return not 
pon proceſſe ſent out again them ho hey are to bes 
— namely by deprivation ut ſequeſtration of the 
its and commodities of their bene ſicſsſge. 

prebends and dignities are preferments for Clerkes bur 

not for ſuch as are idle or idler from he lame winhoad jut 
cauſe: but if any Clexke or Miniſte? be ſieke, and hibdifeale 
be curable, he is to receive the benefit of his prebend or 
dignity in his abſence, as though he were preſent; but if it 
be contagious; or uncurable, then he is to be put from the 
exerciſe of his oſſiee, and a Helper or cbndjutot to he joyned 
unto him, and ehey both to be maintained of his ſtipeud- 
prebends or dignities hre to be got by inſtitution which 
re to be given by the Biſhop, or his C hancellour, or ſuch 
other as have Epiſcopall juriſdictibn, without which, nei- 
ther any beneficc is lawfully. gotten, nor can lawfully be re- 
teined. Benefices not voyde, ought neither to be granted, 
neither to be promiſed ; but ſuch as are voyde oughrto be 
granted within ſixe moneths after knowledge of the _ 
Sit M e 


F 9 
F indin'wriring before a publike Notary, of at th leaſt he 


— xhrmile the 2 5 ons antral 
commeth unco the — 
be inſtituted into a beneftce, oh Incumbent. thereof b 
— aro bedepoled from his orders. 2 
While any Beneſice, or Biſheprick is void, nochi wal 
to be mg or-innovated in it; and ſuch gifts, fates, g 
| changes of Eceleſiaſticall things, as are made by the Biſh 
N or any other like Prelate, without the conſent of the Ch 
* pter, are void in Law: and ſuch Benefices as doe becom 
I wid. arc hae withoun any ede ini | 
— — 26x andpoſleſſi of the Church | 
e the g ions | 
he_alienared, and ia What not; and that ſuch things - 
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464 


hat Matrimonic, of the Betrothing of ſuch as are under 


bY wer, of tandeſtine Eſpoulals and ComraGs, and of whae 


unt they are tobe had of in the Church, and how they 


may be made god: Of her that hath betrothed her ſelfe to 
two men, whoſe wife ſhee ſhalt be; what conditions may 
de put in Efpouſals, and what not ; what Clerks or Veturies 
ny marrie, and what not: Of bim that hath married ber, 
wich whom before he hath committed adulterie, and whe- 


ther the ſame ſecond Matrimonie he good; whereupon the 
reſolution of the Law is, that if the Woman knew. not that 
he had an other wife, bee cannot leave her, his eſt wibe 


being dead, under pretence he had another wife alive when 
be married her : but if ſhee knew of it, and did joyne with 


bim in practiſe for making away his wiſe, he cannot marry 
ber, no though he were ſeperated from the other, as con- 
eerning bed and bord: Whether leprous men, and other 
which are infected with like contagions diſeaſes thay mar 
ie, end whether being married, the marriage may not be 
bed upon this paint Of kinred Spiricuall or. Legall 
ad in what ſort they binder marriage; of him that Rath 
knowne his owne wifes ſiſter, or his one couſin german, 
ud whether this offence doe breake the Matrimonie that ĩs 
contracted, or doe hinder the Matrimonie that is to he con- 
mifted : Within what degrees of con initic or affinitie 
nun may marrie i Of ſuch as are cold © or inchan- 


wd by Sorcery, whether they may.marrie z the like reſpect 


of women, who are unfit for men : Of ſuch as marrie a · 
jainſt che Interdict or prohibition of the Chureh, and 
what penaltie they incurre: What children beheld legiti- 
ante : who they be that may be accuſers or witneſſes in 
caſes of diſſolution of Marriages betweene man and wife : 
Of Divorces betweene man and wife, which are cauſed by 


the diverſitie of mindes that are then betweene them, for 


that one ſeeketh to goe apart from the other; and in what 
Gaſes divorces are allowed, and hom many kinds there be 
ai them : of gifts betweene man and wife, what ſecuritie 
| and — ä2 C 

2 8 


25 27ER ̃ UͤP .. A ee ard tn I 
OD Ia th wh bs ASE RS I EN, GG Ee CS net <0 eee = OR ys 
r n . . WS 3 N * » br > * 
n ST oc LM e - F 4 p + - I. nts * r 
nn nk NE 7 EE, "Sy, . . 5 N c TIS 7 
3 rok n 6 : X J 51 70 3 4 
' © 64 | * N 1 A y r & 
"a - P , _— g 1 4 3 e 
8 : ö . | L. | CR bras”: 
WE 4 : - nd . s : 7 CN 
ES. ; 8 8 * . g TN > 
4D * 8 - „ 3 - _ 8 
3 a 1 . # . © « © £ n 
1 8 any 
. * 
> 
* 4 
* N 
4 N. 
4 
* 


* Rn 


eee Civile - 


be reſtored to the woman] ſothat it be not in Derbe, 3 
tery;and other ſuch like filthineſſe: Of ſecond 
what ule qa eto 1 derer inwhat not. : 

" What As i of the 7% Books of the Decretate. - F 2 

T He fifth Boke treateth of ſuch Criminall matters as 16 
handled in — — proc 1 
is either by aceuſdtion. w hereto the Accuſer doth ſubſcribe 3 
his namt, deenuſti it tendtthito paniſhment: or elſe by de 
nunciation, whereto ehe — doth not ſubſcribe hi 
name, becauſe ir cenderbonly roche amendment of the pat» 
tyæor by {nquifition, Which for the moſt part is not uſed}baj. 
Albeirſomtimesar: be without fame: 
if once the fame he proved then may enquirie be had of the 
trueth of the fact, but yet without malice or flander. The 
Criminall matters whichare proſecuted in the 'Eccleſiaſti N - 
call Courts, and cenſured by Canonicall '/puniſhmency 
are: Sy monie, and of Ecclefiaſticallgraces and be- 
neſices; whereupon Prelates are forbid to let out their u- 
rildictions under an annuall rent, and Maſters and Preachen 
to teach for money. The puniſhment of Jewes and Sars if - 
cens, and their ſervants, that is, If a Jew. have a forvant | || 
that deſireth to be a Chriſtian, the Jew fhall be compelld 
to ſell him to the C hriſtian for xij. pence : That it ſhall not 
be lawfull for them to take any 5 — to be their (et- 
vant : That they may repaire their old but not 
build neu That it ſhali not be lawy full for . — upon god 
Friday. to open rither the deres; or windowes: Thar their 
wives neither have Chriſtian Nurces, nor themſelves be 
nurces to Chriſtian omen: That they weare divers apps 
E rell from the Chriſtians, hereby they may be knownk, 
3 and other ignaminit rot like fort: Mho be Hereticks, and 
. what be the ir puniſiments: who be Schiſmaticks, and what 
be their puniſhments. Of Apoltataes, Anabaptiſts, and their 
puniſhments: Of thoſe that kill their owne children, and 
their n : PT aut young children, and 
6 other 


N 

75 3 
Poet 
2 
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ber feeble perſoms to other mens pirie; which theaiſelvis 


6 - have nor,and aer are to be puniſhed: Ot voluntarie or 
ccaſuall murthers: Of Tiles, Barriers, and Tornament: Of 
ks 


» Y Chriſtians: Of whoredome, and adulterie, an 
irre tobe puniſhed: Of ſuch as raviſh women and their pu- 
niſhment : Of Theeves and Robbers: Of uſurie and the 
paine thereof: Of deceit and falſhaad : Of Sorcerie: Of 
-collufion and coſenage, and the revealing of the ſame: Of 
chjldrens offences, and that they are not to be puniſhed with 
the like ſeveritie as mens offences are: Of Clerks hunters, 
or hawkers, who if they often times uſe and ſport them- 
F felves therein, if they be Biſhops, they are to be ſuſpended 
from the Communion thre moneths; if Miniſtersor Prieſts 
two, but if he be a Deacon, he is to be ſuſpended from his 
office : If a Clerk oftentimes ſtrike other men, and being 
admoniſhed to forbeare ſuch kind of violence, doe never. 
theleſſe continue in his folly, he is to be depoſed: If a Biſhop 
cauſe any man rigorouſly to be whipt, he is to be ſuſpended 
From laying ſervice two moneths: Such as ſpeak ill of Prin- 
ces,and other like great perſons ſpirituall or temporall, are 
to be puniſhed, ſo that others by their example may take 
beed to ſpeake ill, ſpecially ſuch as blaſpheme the Majeſtic 


_— 
Kd 


- 


-poſed , or interdicted, or that came to the higheſt order 


came to the ſame order covenouſly, and deceitfully, or being 
not ordered at all, or at the leaſt not ordered lawtully, dare 
take upon thẽ either to miniſter the holy Sacraments, or to 
Gy divine Service, they are to be . from their office, 
and from their benefice, and never after to be ordered: Pre- 
lates are not to greeve their ſubjects, either with-raſh ſuſ- 
:penſion, or excommunicat ion of their perſons, or interdi- 

| Atta of their Churches, but they are to execute all thoſe 
eenſures of the Church in judiciall order: they are notea- 
+fily to ſuffer any man to hold two Benefices, here one 
may ſuffice, or to reteine any thing to his owne uſe, in 2 
. MY M 3 Church 
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Clerks that fight in combate: Of Archers that fight againſt 
how they 


of rhe Almighty God: If Clerks excommunicated , de- 
without paſſing thorough the inferiour orders, or that 


Ahn usr. Church wherein he hath collatiom or ſubjection, and that he" 
5 uponany that isunworthy for 
Ancients, is the the ſame, either in life or doctrine, with ſundry other excels I}. 
will by Wa- ſes of prelates in the like ſort: It any begin to build a Church 
med er Chappell to the pre judioe of an other, and it be denoun . 
* ced unto him by the Parſon or Pariſhioners of the othet 
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P 
able ved by dhe isnottobeſtow any benclice: 


Croſſe, and by 
the Body of 


our Lord, &c. Church: That he goe no further in the ſaid worke, untill 


and theſe were the Law hath determined it, whether it he a nuſance way | 


of ordinary uſe Of the Priviledges of Prelates, and whereinthey 


amongit our their priviledge: Of Canonicall purgation which is injoy« 


owne Ance- 


tours, cſpeci- ned, when as yet there is no certaine profe of the crime; 


ally in the dar- but there is a common voyce and fame of the fact, which is 


ker times. The to be cleered by the oath of him who is cl by the 


Saxos(belides fame, that he hath not counnitted the fact, and the oath of 
eve Fall by his god neighbours, who ſweare they beleeve that he hath 


Combare, 


which they cal. taken a true oath : * Of vulgar purgation, which was per- 


led Campe-fight ) commonly uſed their fite and veater Ordeals. Their triall- by vvater was 


performed, either in hot or cold. In cold water, the parties ſuſpected were judged innocent, 
if their bodies were not borne up by the water, contrary to the courſe of Nature. In hot, 


they were to put their bare armes up to the elbowes, which if they brought out without 
hurt, they were conceived to be cleere of the crime. They that were tryed by the Fire- ot · 
all, were either to paſſe bare · footed oyer a cettaine number of hot glow¾ing plough- 
ſhares, or otherwiſe to carrie burning irons in their hands, a certaine — of paces, and 
according as they ſped, they were judged nocent ar innocent This horrible experi 

of Fire- Ordeall in the firſt kinde, as tryed upon Queene Emma, the Mother 3 
the Confeſſdur, wich a ſucceſſe worthy of het chaſtitic. An example of the ſecond kinde, 
and che like event, is recorded by Eadnerus, who relaterh, that in che reigne of M iias 
the ſecond, A company of fellow:s being ſuſpected to have deſtroyed the Kings Deere, 
were enjoyned for their triall, to carrie burning irons, whictr accordingly they did with» 
out hurt; the iſſue thereof being reported to the King, was enterrained with ſuch are 
markeable indignation, that he uioully teplyed, Quide. hoc ? Dems eff juſiue Fudex ? 
. ereat qui deinceps boc crediderit. How ſolemnly and ſuperſticiouſly theſe Ordeals 
were performed z ſee Lanburd our ofhis ancient Authour, in the word Ordalium Reade 
alſo the Saxon Lawes of King Arbel fuse, chap. 22. where it it ſaid, that the party ſu- 
Qed, three dayes before his tyall. muſt goe to the Prieſt, and heare Maſſe, and feel 
or that time upon bread, and ſale; and water, and wurts, &c. See the reſt in the Lan, 
Theſe kinds of Purgatious remained in uſe amongſt our Anceſtours, till the time of 
Hen the 3.in whoſe reigne they began to be aboliſhed,ra; her by deſuerude and in reverence 
to this C anen Layv, lan by any Statute of the Reale: as learned Mr Seiden hath obſer- 
ved in the Notes upon ä alſo the Reader maxi 

: howfarre forth they were forbidden, Onely the tryall by Combate, though it be abrogace 


and conſiderate practice 


by che Canon heere, is norwithſtandung permitted by the Law of this Land, but of — K 
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ily rejected, for that thereby the innocent many 


times was condemned, and God thereby did ſeeme to be 
tempted : Of injuries and wrongs done: Of Eccleſiaſti- 
aul puniſhments due to offences, among which one is, That 
| ſooftenasone offendetb, ſo often hee is to be puniſhed + 

And that Prelates doe not take reward, to winke at men 


in their ſinnes, or turne corrections into pecuniary paines, 
2 of filthy lucre: Of Penances and Pardons, or re- 
miſſions : Of Excommmnication, which is the greateſt pu- 


- niſhmentin the Ecclefiaſticall juriſdiction, and who, and 
in what caſes men are to be ſtruckem thereby. 


PART. II. 
CHAP. I. 
SECT. I. 


| What uſes the ¶ vile and Canon Law bes in thit our 
Naa ; and that the Civil Law med g nate 
tent of ardinaric d extraordinary Cagniſavce. 


= . I 


vile and Canon Law; ſo full of wiſdome, fo fail 


and ſtate of the common-wealch, in > OC in 
werre, as nothing can be more, the Profeflours have 
very little uſe here within this Realm. ont 

o Univerſities 


whom the Kings 
bertie, in t 
ofthe Ki 
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E all choſe geadly and excrllent Titles of the Ci- 
of variety, ſo well ſerving tor euer momem, 


fad 
dian. 


tot. tit. 
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prinee or ſtate nnn in with fe. 
rein Nations, when they were thereto called;to which the 
Lawes of this Land ſerve nothing at all, by reaſon of the di 5 
ference that is betweene their Law, (which is either whe 4 
the Civile Law, or for the moſt part —— on it) ö 
the Law of our Nation) ia very few-Titles are left to that 15 
practiſers thereot᷑ to deale in;and moſt of them ſeldome and 
rare in uſe, as ſhatt de hercafter ſnewed, ſo that I may well 
divide all the profeſſion of the Civile Law here wick ulp F' 
into matters n and Extraordinarie. 8 . 
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That the matters . Cogniſanre are Marine f i 

which ſome are (vill — — 2 and what the | 

wh, 1 
| 
| 


Civill Marine matters are; and what manner of proces - 
dings they have.. | 


TT He matters of ordinary Sa of the Civill Law 
here in this Land, are Marine matters, of which ſome | 
are Civill;ſome are Eriminall. | 
Civill matters are thoſe which n che fies | 
uſe of the Sea it ſelfe 5 or the rights that men have to trade 
and traffique thereupon,or the bargaines,ſales,or contract; 
oras/it were contracts that are made or done be yond c 
apon the maine Sca . or any erecke thereof, or within & | 
much ſpace from the Sea, as the greateſt winter wave 
meth out, for any matter belonging 40 any — 
merchandize ; or any; other thing to the Ship ne 
pertaining 
Aich firſt for he ue of che Sen it felf;the Law holds oral 
comaion;andthat every ane hathright to trade & traffiq 
upon che ſame; ſo that it be without the prejudice-of t 
prince or Land, to whom the Seas adjoyni The like 
may be ſaid for the ſhore it ſelfe, ſo that iche eicher for the 
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3 viswbich ca Were 
ho pp zen upon kame jealouſie of the State, —— ber og 19 52 
5 Nene great ſarrain Enemy whoſe continuall dnss 
bey feare he or 3 Ses ecaſts — . | 
1 Pyrates, that in this caſe reſ emmy beimade;b a 
dis made manifeſt by, flag af 1 race, & otherwaſe, * 
5 1 — ee. thepate wha eperiained 
W | with all kindneſſe 
5 4 For Contracts in Marine pare 2 {ky are 8 80 in 
1 ſome are as it we re contracts: Contracts in deed are 
. pr aud ſales whatſoever, made, hetweene Mer: 
* Merchant ar ny comm een 
|] in ſhip, or any ſale or bargaine made ip, 
wy thing rhereto belonging, as Maſts, cordage,ancho ys | 
"xictuals, ot any other thing of like aprons ton 
antennen of: the ſhi A 6 A2 $113 © 10 Olin 
Thoſe 2 which are as it were do 1 18 ) 
waltrig —— bet weene the LOA 
Ship, aich fat n a — 
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be to whon all the profit or revenue of the ſhip doth 
. de hie owne right, or in an others. — 
e p right That is betwesne paſſengers 4 
; #14 nyterd- and puſſengerx is, chat in eule of | 


ectments, and caſting out of gods, and other mer cha 
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| C t 
: 3 ot, as thoſe things which arc ſaved, and the 
price is to be ſet downe, not for how much they were 
. bur forhow much they might be fold, and tit for 
5 t che contributors ſhoulditic overinuch char · 


übe S be hid of che gaine, but ofthe loſſe. And if any 
hh . kncwoera be Scotyodes 
ade worſt hy walking with ſalt· vater, t is not to hep: 
Wwedus a new Feld ching, bar the price chenoof _— 
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he thip 
7 . — — ifs wrack happen, —— the 
e{Qtevcut, or in the ejectment. thenwhatſoeverany of the 
reſtors ar paſſengers catch, ishisowneneitheriisithereiany 
— to be had ofthe loſſeoſ the thip,or ofthe — 4910 

perhaps aſterwards they he — ti 
ut here we arcto note, that neither ehe things — are 
craſe to — 1 — 


I 
| 
{| 
[= 
0 
5 


chat takes chem up; for! wad firſt ee 
count them r goods caſt away';; | bat Kill bee beares th * - 
minde to them thut af he may rtebver them, he will ke 
in conſideration of ſd m 
ver, the comribution inthere 
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FR loſe a Maſte or a Saile, ſhall ee bea 
euvrobe builr, ſal rere for his axe or fawe; — 5 Y 


brealte it!? 4 +: 
0Bvſidoin ohitecrs re Nevin emereacoran 5 
ä 15 ; 
| due tinie'ro chimerhe'fame:. andthereforeir! is preciſely I} 
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oods being caſt onland r 
Ki io who waithe owner throof — 
1. lib. 11. C. — oxcheat unto Ki ncicher co anz oha 
t ymp ee | _ 
— ales Yay parame drivers 
the ſboare, or touch a land, — — 


not t . } with 1 
—— — /v:thia bt Lie 
Caine in — 4 woeful e as the And yet if no 


e within a yeate nd a day, or appeari dve not 

the oods ſhipracked tobe theirs, . ae, 
even by that lau o αh that ſaw condeths 
— K a . 
aientibus, Arid with xis agree the Lawes ofthis Lind: 
taken aut aftheſe-impeviall laws; whereby it is ordered 
that ſuch goods as are faved out of the wracke,ſhat be kept 
by the view of che Sbenff, or lame other chleft Ofcn, 
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F. and'EecleftatticalliLiw. 92 „ 
d delivered to the fands of ſuch as are of the place where 3 
: "whe odds were ſoumd to chat if any ſue for them. & prove (hien, au catte 
4 Þ have perifhedatrhis keeping theyſballi ape viue 
: | — — 1 2 
sche King, er ie him to whom tha King hach granted Bezau ue 
dtbe fame : And if any convey away any part of the ſamei deins lan & 3 
| goods contrary tothe lam, and beattainred thereof;he ſhall jour, & proone 
be awarded ro'prifon; and male ſine ar the Kings will, and 4 Liens deffre 
t yeeld dammages unto the party grie ved: and a wreekpby 3 = 
lawes of this land, is where all living things within the es tot = 12 
pip doe periſn, but if a man, a dog, or a cat doe ſcape out tute de Meſt- : 

vi 6 jeiſbipalivegit:igqtherwiſes 1 f. I. cap. 4. 
bor matters of contra; they ate:cither;in the petito-- jor en les jours 
1 the 4 A0 E. F., 
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— thereof is very difficile 7% 4imiſſione 
f b things may bee got by. many {nn 
pwell byithelaw' Civil, avby the la SE Natl-! enn Jowinio. 
1 J. adeo & toto 
ſt concur many things to the;proofe bf a propexiꝶ ocher- firul. C. de qua- 
wiſe you ſhall faile in your ſuit, as in a caſe of bargaine and driennj pre- 
| here was ſuch a contract between the buyer and ſcript. |. bene 


that there was 
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ſhall have an end, the clients may be — which 
ene e | 5 


— — as he Scholiaſt of Sopbocles hath noted upon Ajax. 
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theſe ends ſatiſdation in 
but a conrſe to ſeture the 


"What. are the Cn brine matters, WTO of the 21 
 , Ciwile baldethples beere with uw, aud wha 2 ding. 
they. baus. : ': 


Na fo much of thoſe Civile Marine matters y 

of, the Civile Law heero in England ufnally hol 

plea. Now of the Criminal matters which bclong — 

Court, bux yet by way of Commiſſion from the Prince, and 

that is that horrible crime of Piracie, deteſted of God and 

man, the actors werein Ful callcth Enemies roll, and 60 

whom neither faith nor onttr is to bekept. if 
Piracieisealled of the Greeke word a. which is * De || 

in Latin, and in Engliſh Dereipe, for that many times 


N Xs and from this ſeuſe, oi x7! Ae p, were called an” 2 
they 15 


8 2 8 | 


r 
of their ſnips. 
theſe Criminal macters, is by accuſe 
\-BÞ gjonandi 10n, and after by triall of twelve men 
don the evidence, — 5 to the lawesof this land. and 
bes ol the — Teatcen's 1 
ulis, and from whence, it ſremeth,this of ours was Firſt 
| Y derived. But here maſt wee note, that matters of repriſals 
Leno 8 times there fals out no leſſe 
5 _ r (poylingaudlaying of men, than doth 
in! for tat Reptiſals are done by the Princes 
commiſiien, - j to the ſubjocꝭ for of me 
- uric done or his ſabjed, by ſome other en- 
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Civite lawhowſcover otherwiſe ey camo be handfomly 


dealt in, but by ſuch as have the ckill of che Civile Law. 
Whereof there be three — 8 jy 


Keen, and precedence where any of them is in = 
troverſie 
For the firſt; whereas all other Nations in compatſe rounl 
bout us be governed by the Civile Law and treaties are i 
be decided by Law both for thoſe things which are in que 
ſtion, and to 4 added by Law, and for thoſe thing 
which are determined by conſultation and agreed on} | 
who — to be choſen rather than v iu ilian, to whom 
theit law Is heyne, as well as to lves : and if pers 
haps he underftand hot their la pe 3 yet bee underſtan 
detht wherein the lawes themſelves are writ 
ren," and ixxke fiereſt tongue for rreatifes-berweene Princes 
- hd beruuſe iris common tongue eb the: leartel 
Skull ee Wan fart oftheworkd, and pheneby vp 
Mullirete ine his awne; Majeſtie in eee Mt! — 
— een be forced to ein an 


to him that 242 every ney e 


il treat; for 
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me onght not to be light with us: for by what lawes their 
LY leagues and negotiations uſe to bes directed, by the fame 
CE ouſt ours bee ordered, fo that for that point, one kinde of 
bearing muſt ſerve for both; for that otherwiſe one Nati. 
on Wil not be convinecd by the other what their capitula- 
tons are. h 6.0 
 _ Surely, fuch as over and beſides their owe experience, 
have tho knowledge of the Givill Law, have hereina dou- 
ble helpe above another man that wanteth the ſame. Firſt, 
their owne underſtanding , which for the moſt uu is of 
like proportion as other folks is:Thenthe skill ofthe Lawe 
| B themſelves,which are a quinteſſence of wit above other hu- 
- Y mane learning, and were either W compoſed of the 
mature and deliberate reſolutions of ſuch Emperours as 
den ſwayed the whole world, or were the domes & Jerk 
ments of ſuch wiſe men, as then managed the whole wor 
ad the affaires thereof under them. But who, when hee 
ſeeth a ſword in it's ſcaberd, knoweth whether it will cut 
cer not, although the forme thereof be a preſumption, that it 
will: but, doe but draw it out of the ſcaberd, and try the 
blade thereof, and then ſhall you ſee the ſharpeneſſe of it: T 
make no application hereof , for that my meaning by my 
words may be well enough knowne, 

But in theſe matters, the wiſdome of the State knowes 
beſt what is to be done, and I onely remember what other 
Nations doe, leaving the reſt to their graveſt conſiderati- 
ons, who by precedentsof former times, and men of ex 
rience, furaiſhed with exoticke tongues, have carried this 
part of pollicie very well and ſafely hitherto : but now to 
the ordering of Martiall eauſes. 
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What are Martial cauſes, which are the ſecond extraor 
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nary, matter belonging to the Cogniſance of the (vil, 


Law with na. + 6k 
* & ArtiMl cauſes are either Civill or Criminal, where. 
of both are determinable by the Civill law. A Civil 
Martiall cauſe, is where either the Captaine or the Souldiet 
requireth ſome thing that is due, and withholden from him, 
415 ſtipend, his apparell, which among the Rowens way 
due twice a yeare, that is, their Sommer apparell from the 
firft day of April to the firſt of September, and their Win 
ter from thence to Aprill; his diet, which among the R. 
mant was two dayes hard bisket, the third ſofter bread; 
one day wine, an other day vineger, one day bacon, and 
two dayes mutton; his priviledges either in caſes of pre. 
F. dere milits- ferment, as to be removed from one degree to another, or 
7i & C. eod tit. in cafes of immunitie, as to be freed from all ſervile fun 
i. 12. fl. de pri- ons, and ſundry other like, which a diligent reader may gi. 
vilegio vetera- ther out of the titles of the Digeſt and Code of militaric af- 
 norum: & de faires, and other like titles which accompany them. 
— 3 Souldiers faults are either proper to themſelves or com · 
4. 1 Hy de Rong Mon with others. ; 
gatione milite-- Thoſe are cottimen with others, which other men fall 
ru anon & into, and are corrected with like ordinary proceeding as 
C. deve. mi- other crimes of like nature are, as man · ſlaughter, theft, 
auen. adultery, and ſuch like. di 
Thoſe are proper which doe properly appertaine com 
litarie diſcipline, and are puniſhed by ſome unuſuall of ex- 
traordinarĩe puniſhment,as are theſe, not to appeare at Mu- 
ſters: to ſerve under him he ought not to ſerve: to vage ot 
wander long from the Tents, although he returne of his 
owne accord : to forſake his Colours, or his Captaine: to 
leave his ſtanding: to fly over to the Enemy: to betray the 
Hoaſt: to be diſobedient to his Captain, Coronell, or Lieu 
tenant, to loſe or fell his Armour, or to ſteale another mans: 
to 
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ö to be negligent in forage, or providing of victuall: to neg. 
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ect his watch: to make a mutiny, to fly firſt out of the 
field, or other like, which are delivered in the late cited ti- 
nes Concerning this Arrian, who wrote the life of Alexan 
Ir the great, thus ſaithʒ very thing is counted an offence in a 
Souldier, which is done contrary to the common diſcipline ; as 
to be negligent, to be ſtubboxne, to be flothfull, 
Ihe puniſhments wherewith Souldiers are. corrected, 
are theſe, either corporall puniſhment, or a pecuniarie 
mul& , or injunction of ſome ſervice to be done, or a mo- 
tion or removing out of their places, and ſending away 
with ſhame. | 
By capitall puniſhment is underſtood for the moſt pare 
death, or at the leaſt beating, unleſſe happily it be pardo- 
ned, either for the unskilfulneſſe of the Souldier, or for the 


mutinĩe of the company, being thereto drawen by wine 


ind wantonneſſe, or for the miſeration or pittie of the par- 
offending. 


All which a wiſe Judge moderateth according to the 


qualiry of the perſon, the quantitie of the offence, and the 
opportunitie of the time, | 


SECT. 6. 


T hat the third and laſt matter of extraordinary (ogniſance 

in the Civil Law here with u, concerneth the bearing of 

Armes, and ranging of every man in his proper place of 
hononr: and firſt of Armory. 

T He laſt extraordinary matter that the Civile Law Judge 

hin, is the bearing of Armes, and the ranging of 

every man into his rome of honour, according as his place 

requires; and here firſt of Armes. For skill in Armory, al- 

though it be a thing now almoſt proper to the Heraulds 


of Armes, who were in old time called Feciales, or Ce- 


ceatores, becauſe they were meſſengers of warre and peace; 
either to Jana the one, or denounce the other: yet the 
ground thereof they have from the Civile Law , ſo that 
| O 3 thereby 
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thereby to this day they may 
c. ut nemo pri- Controlled if er he amiſſe. ; 7 
vatas pred For beſides, that there are many other places in the Law 
ſuis. vel alienis which touch Armory, as appeareth by the titles here quo. 
vela regis im- ted in the margent, Narthol. himſelfe maketh a ſpeciall tra. 
| gen > = Rate thereof, and divideth the whole matter of Armes into 
Fa urber three ranks, according to the divers ſorts of men that bare 
ne inponere. & them: for ſome are Armes of ſome publick dignitie and 


c. De ſtatuũ & office, as the Armes of the Legate, or Proconſull, the Arme: 


imeginib. ut of Biſhops, the Armes of the Lord Admirall ; other art 
— Armes of ſpeciall dignities, as Armes of Kings and Prin. 
Tori, Cc. ces, Which no man is to beare or;paint in his houſe or 
De bi qui po- ſtuffe, unleſſe it bee for to ſhew his duetie or ſubjection 
rentiorum no- therein. 


3 The third ſort is, of thoſe which are private mens Armes 
predil Jin . of whom part have them by the grant of the Prince, or by 
affgunt. & ibi m p 

dof. authoritic of thoſe, to whom the Prince hath given power 
F. dererum di- to grant Armes to others, as hath the Earle Marſhall with. 
vißo. l. ſan- in this Realme of England; others have taken them 


_ ingenuis their owne authoritie , which albeit in former times 


& manunif. _—_ doe, as alſo they might take ſachnames as every one 


I edrecognoſ- did like of { for names and ſignes inthe beginning were in- 
cende ff. de re yented, for to know and diſcerne one man from an other) 
22 oy e and as every man might change his name, ſo might hee 
— change his ſigne, ſo that it were not done in fraud and des 
c. ie mutatione ceĩt: but after it was forbidden, both that any man ſhould 
nominis! 1.f- change his name, becauſe it was not thought it could be 
& Fuſs, 4 done with any god meaning, and that no man ſhould bear 
ä Armes of his owne authoritie; and therefore Officers were 
appointed under Princes ( as I have ſaid) who ſhould give 

Armes to ſuch as deſerved well of the common-wealth, ei- 

ther in warre or peace: for albeit in the beginning Armes 

and Colours were proper to men of warre, to avoid con- 

fuſion in the hoaſt, and to diſcerne one company from 

an other, yet when it came to be a matter of honour, it was 

challenged no lefle by men of peace, than by men of warre; 

for true indeede is that ſaying of Tally, Parva fronr fort 
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nnd Common-wealths,faith thus, Advocates which breake 
the doubrfull fates of cauſes , and with the ſtrength of 
their defence ſundry times, as well in publick cauſes as in 
private, raiſe up thoſe that are falne, and releeve thoſe 
which are wearicd, doe no leſſe god unto man-kinde, than 
if by warte and wounds they ſaved their parents and coun- 
trey: for we (faith hee) doe not count, that they onely doe 
warre for our Empire, which do labour with ſword, ſhield, 
and target, but alſo our Advocates,for indeed the Advocates 
or Patrons of cauſes doe warre, who by confidence of 
their glorious voyce doe defend the hope, life, and poſteri- 
tie of ſuch as be in danger: thus faith hee; and thereupon 
commeth that diſtinction of ¶ aſtrenſe peculium, Et qua 
caſtrenſe peculium, ſignifying thereby, that albeit Counſei- 
ours to the ſtate, Lawyers, and ſuch like be not actuall war- 
riers, yet they are repreſentative warriers, and doe no leſſe 
ſerve the Common- wealth than they. The Souldier riſeth 
detime in the morning, that he may goe forth to his exploit, 
the Advocate that hee may provide for his Clients cauſe; 
hee wakes by the trumpet, the other by the cockʒ he orde- 
reth the battell, the other his Clients buſineſſe; hee taketh 
care his tents bee not taken, the other that his Clients 
cauſe be not overthrowne : ſothencither of them is a war- 
rier, the one abroad in the field, the other at home inthe 
Citie. Beſides Barthel. treateth in that place, what things 
are borne in Armes, either naturall, as beaſtes, birdes, f. 
ſhes, mountaines, trees, flowres, ſunne, moone, ſtarres, 
or ſuch like: or artificiall, not taken from things exiſtent, 
as colours, ſimple and mixt, divided by halfes or quarters, 
or by lines, direct, croſſe, overthwart, or ſuch other; then 
how each of theſe is to bee carried, wherein Art muſt fol- 
low Nature, that every thing figured, be borne according 
to the nature of that which it doth figure, and not other- 
- Wiſe : and therefore as in enſignes, flagges, or ſtandards, 
. the ſpeare or ſhaft gocth before, & the ſtreamer or colours 
| O3 follow 
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follow after, ſothe face of every creature | F 
deſcribed inthe banner or hatchment, muſt loke unto tho 
ſhaft or ſpeare ; unlefle a man beare two creatures, one ok : 
ing toward the other, for then this obſervation hath no 
place, for vaine it is to conjecture where things are certain, 
other wiſe it is the nature of the to goe before, and ts 
body to follow after: and the like reaſon is of the parts of 

every creature which is likewiſe borne in Armor, which 
are diſtinguiſhed by before and behinde, whoſe (ite muſt he 
ach, that the head lake to the ſpeare, otherwiſe would it 
ſeeme to goe backe like a monſter ; but if the forepart alone 
of any creature be borne ina Scucheon, as often it happeneth 
that men give onely a Lyon, Beare, or Buls head for their 
Armes, then muſt not the head directly looke unto the ſhaft, 
but aſide: further, every of theſe creatures be ſo deſcribed 
in the coate, as his vigour and generoſitie be beſt ſet our, 
whether it be a fierce or ſavage beaſt, or a milde and gentle. 
creature. But for colours, his rule is, that the nobleſt co. 
lour be put in the firſt part of the field, howſoever the coate 
be divided, quarter or pale. And of colours, the golden co 
lour is the chiefeſt, as that which doth figure the Sunne, 
which is the fountaine of light, which is moſt acceptable to 
every mans eye, The next is Purple or Red, which doth 
figure the fire, that is the higheſt and nobleſt of the foure E- 
lements, and next the ſunne it ſelfe in dignitie. The third 
is Blew, of the Heralds called Azure, and Ceruleus in Latin, 
which figureth the Aire, which is a cleere and tranſparent 
body, and moſt capable of light, and commeth in nobili 
next after the fire. The fourth is White, which cometh 
neere to the Light, and therefore is more noble than Black, 
that draweth neere to darkneſie, and therefore is the baſeſ 
of all Colours. And for mixt colours, as every one hath 
more or leſſe of White or Black, ſo either they are noblet 
or baſer in reputation or degree. And thus much in gene 
rall as concerning the knowledge of Armes. | 
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SECT, 7. 


"Y* foncerning the Places and Succeſſiions of Princes, and other 
. -, honourable Perſonager, and firſt of their Places, 

KT Ow followeth what the Civile Law holdeth, as con- 
. mock boom 8 Peron, and 
their ſueceſſions es, which a grave Ju this 
Land hath anciently acknowledged to Klon _— Ci- Nedhan 3 7. 
vile Law. Hen. 6. fol. ⁊ t. 

By the Civile Lw., all power comineth from God, as the 
Scripture teacheth, and among powers the two greateſt are 

de Empire, and the Priefthod ; for as God hath ordeined 
ghcone to rule the outward man, and to bring all his actions 
within the compaſſe of reaſon, and ſo to eſtabliſh common- 

2 and to order the ſame: So alſo hath hee provided 
e other for the inſtruction of the inward man, and the 

| - com; dy Religion among men. 

2 the Empire, I underſtand, not onely the Empire of 

be ( which ſometimes bare rule over moſt part of the 

world, at the leaſt ten mighty Kingdomes, which now are 
towne into particular Empires and Monarchies them- 
| s) but alſo every ſeverall Kingdome, which acknow- 

deeth no other Emperour than his owne Soveraigne; for 

dwſoever they differ in name and title, yet is the office it 

Mfeall-one : For every one of them is Gods immediate Vi- 

cir upon earth in their owne kingdomes, for matters ap- 

pertaining unto Juſtice, Whereupon the Civile Law gives 

them very honourable ticles, ſometimes tearming them 1 

Gods upon earth, for the great authority they have over 2 — L 
ether men under God;ſomerimes Miniſters of God, for the C. 4 tir, 13. 

ice they doe God in their common- wealths;ſomtimes' C. 1. tir. 3. l. 56. 

oft holy, and moſt religious, for the care they ought to C. l. fit. i.. 3. 
dave about Religion, and correcting of thoſe things which 
are done againſt the feare of God; for a King ought in all 
things to propound the word of God before him for his 
mle, and to follow the doctrine of the Apoſtles ; „ 

__ they 
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C. 1. tit. 1. J. 5. 


C. 5. tit. 4. J. 23. 
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ver. 13. 


Abc. fgnific. 
via ext de pe- 
nitentiis, &c. 
C. 6 t. 23. l. 19. 
C. de teſtib. i. 
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104 þ 
they are called moſt milde, becauſea King in all the courſe 
of his life, but ſpecially iu matters of puniſhment ought to 
imitate the mercie and favour of Almighty God. : 

Although the Emperour or King be reckoned among his 


A Aviewofſthe cuz 


Nobilitie, 
of his place, & conceive he were of a more excellent mould 
than the reſt, when indeed wee are all of one, and the ſelfe 
ſame clay; yet he is both by the ordinance of God and man 
be vTwizen, (as the Apoſtle tearms him) among them, that 
is, one who is ſupreame Soveraigne above the reſt, and 
whom they ought in all things to obey, ſo it be not againſt 
the Law of God, and common Juſtice ; for himſelfe is in 


ſteed of the whole Law, yea he is the Law ir ſelfe, and the, 


onely interpreter thereof, as in whoſe breaſt is the whole, 
knowledge of the ſame; which albeit the Doctors doe 
hold with a qualification, as thereby underſtanding, not 
onely the Princes perſon, but alſo his Chancellours, both 
which put together, make up a perfect ſtate of a Prince: 
yet foraſmuch as all that benefit of wiſdome and govern- 
ment that commeth from them unto the Common- wealth, 
is principally derived from the Prince, as from the head, 
who hath vouchſafed to make them, as it were, members of 
his body, and ſo by them to derive the power of his ge- 
vernment unto all; it may be rightly ſaid, that in the Princes 
breaſt, reſteth the fulneſſe of all knowledge, for the well 
ordering of his common- wealth; for what they ſee, they 
ſee for him, what they heare, they heare for his uſe, what 
they underſtand, they underſtand to doe him ſervice, and fo 
conſequently of the reſt of the actions of the minde and bo- 
dy, they obey the Prince as their Soveraigne : ſo then as the 
Prince hath the primacie in the government of his com- 
mon- wealth, and all thoſe which 3 under him, go- 
verne by, and for him; ſo alſo hath he the precedeneie, aud 
e or foreſitting in all aſſemblies before the reſt, aud 
ſuch other as have precedencie or foreſitting, have it by the 
Princes indulgencie. 

Next unto the Prinee is his Queene, who ſhineth by the 


uſe he ſhould not be puſt up with the glorie I 
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mes of her King, and hath the like prerogative as him- 


Gn 


elke hath. Alter them comes next in place the Kings Chil- 
ren, becauſe children in a fort are partakers of their Fa- 
- thersdignitie : but yet among children there is a difference, 


that the male be preferr d before the female, & among thoſe 


which are males, the eldeſt have the preheminence in going, 


ſitting, ſpeaking, and other like matters of reſpect. After 
the Kings Children follow in the next ranke Dukes, after 
them Marqueſſes , then Earles , fourthly Vicounts, and 
laſt Barons; all which tave dignities cither' heritable, or 
granted by the bountie of the Prince, wherenpon their no- 


dilitie is founded, and whereby they onely and no other 


are to be accounted Peeres of the Land. Among theſe, for 

courte ſie fake, are reckoned ſuch as deſcend of Noble Hou - 2 

les, every one according to his degree, untill the third gene- _ _ dight- 

ration: and the daughters of theſe great Houſes, ſo long ass 

they marric to any that are in degree of Peeres, reteine their 

fathers dignitie, but if they marrie under the degree of 

peeres, then they loſe their fathers place, and follow the 

degree of their husband; which notwithſtanding is in pra. 

ctice otherwiſe heere among us, but without any warrant 

of Law. The like is of the Widowes of the Peeres, who L. Mulicres 13] 

while they live ſole and unmarried, reteine the nobilitie of C. 4e 4gnit.L. 

their husbands ; but if they marrie, then they follow the fri 455 _ 

2 of their ſecond husbands, be it honourable or o- unc. Ib. 12 

erwiſe. 

Next in place after Peeres come Knights, whereof Cu. Cujaciae lib de 

jacius following the moderne French Heraldrie, maketh Feudis. 

three ſorts; one whereof hee calleth ¶ hevalliers, the other 

Bamerets, the third B achilers, but ſetteth downe no pro- 

2 difference of the one from the other; and therefore 1 

leave that to bee enquired of rhoſe, which ſhall be curious 

thereof. Among the Romans, for ought that I have read, C. cum te. c. de 

there was but one order of them, and they were next in Nuptiit. 

degree to the Senatours themſelves, as with us they are to 

the Peeres. | 

Zetweene Knights and Doctors of the Law, hath _ 
P in 
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been queſtion for precedencie,fince either of them hath ben 8 
in credit in Common-weales, as may appeare both by the 
compariſon that Tay maketh berweene Lacine Morena, 1 


Knight of Rome, and Publ. Sul pit ius a Lawyer, either of 


them ſtanding for the Conſulſhip, in his. eloquent Oration 


made for AMarena, and many diſputes of Bartel and Bal. 
dus, arguing the caſe to and fro, which although it be yet 
diſputable in forreine Countries, where the Civile Law is 
in credit; yet here among us where all preferment is taken 
from it, and the proteſſours thereof are ſhut up, as it were, 
into a narrow corner of their profeſſion, it is without con- 
troverſie, and the prioritie thereof indubitable: but yet this 
is the reſolution of thoſe which are learned in this point, 
that in ſuch acts as concerne learning, a Doctor is to bee 
preferred before a Knight, but in acts that concerne milita- 
rie knowledge, a Knight takes place be fore a Doctor: but in 
other acts which are neither proper to the one, nor to the 
other, firſt are preferred ſuch Doctors as attend about the 
Prince ; ſecendly ſuch Knights as waite upon the Prince; 
thirdly ſuch Doctors as being not about the Prince, are 
excellent in learning; fourthly come Knights without any 
— of prefermene ; laſtly Doctors of meaner gifts and 
ce. 

. Although by the Civile Law there be no Gentlemen 
of title under Knights, but all the reſt went under the 
name of people, yet in other common-wealths there are, 
and with us bee, even in this ranke, which have names 
of preheminence, whereby they are in degree aboue the 
reſt ; as with the French there are /es Gemilbormes, and 
le Gens de ordinances, and with us are Squiers and Gen- 
tlemen, all which give Enſignes or Coat-Armours, and 
thereby are diſtinguiſhed from the meaner people: in 
which reſpect Burtol calleth them Noble, but yet ofa 
weake nobilitie, for that it hath no further pr irt 
in 1 that it makes them differ from the baſer ſort of 
people. 


Of cheſe two ſorts of Gentlemen with us, the Squier 
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dire him in Latin, to have had his origen, either tor that er U. 44 
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perſonage, as wee ſee not onely in holy Scriptures Sal natural. hiftor. 
and Jonathan had their Armour-bearers ; but in Poets and * Aud ſo it 
other prophane ſtories, Patrorlus was AHehide: Armour- _ LOG 
bearer , and Clitus great Alexanders: whereupom ſome qa 
write that draus five de, Which is he whom we call for hath we 
Armiger in Latin, is a footeman, that with a ſpeare, ſhield, now call chis 
er head. piece, followeth an armed Knight in battaile, or linde of Gen- 


are eleman an EC- 
rather as ſome other ſuppoſe, it is the faxrman himſelfe quier, yet our 


armed in the field: howſoe ver the word be taken, this is Anceſtors cal- 


ſure, that gheſe were men of god account in the old time, led ſuch aone 
as thoſe which won themſelves credite out of warre, and S enaba, a 


ſo their eſtimation remained in their poſteritie;and as thoſe hield-knave, 


reu : | h 
were in time before, ſoare theſe which are in our dayes, the ln 


as deſcending, for the moſt part, from their worthy An- (or as wee ſay 
ceſtours. now, the boy 
There is no dubbing or creating of theſe by the Princes oe un that 
hand, or him to whom the Prince hath given authori. Steff braten 
tic, as it is in the cteating of the Nobilitie, and the making — 
of Knights, but every one whom the Captaine hath vouch. his Maſter in 
lind thar ſervice, is by the ſervice it ſelfe a Squier; the wartestand 
ud that not onely hee which hath done the ſervice in _ mar 
ure, bur alſo fach which have done any equivalent ſer- 1 
vice in peace, as Lievtenants, and Sherifes of Shires, ger, and to the 
ud jutt ices of Peace within their Coumie : for even in original of the 
2 1 as in _ — _ that diſtinction of 9 
w place, o nis pecntts, & quaſi caſtrenſis, u 8 
whereby woe of the —— Si hoe * C 
Rlled and made equall with that abroad . Gentlemen have fi the French, 
their beginning either of blend , as thar they are borne Properly noteth 
d worſhipfull parents, or that they have done ſome ee 2 
thing worthily in peace or warre, whereby they de- far. lb. —_ 
ktve to beare Armes, and to bee acconnted Gentlemen, 12. 


for hee is a Gentleman who is commonly fo taken and te- 
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Law doth allow any challenge of precedencie. 


SECT. 8. 


C oncerving the Succeſſion of great Perſonages in their 
places of Honour. 


Ow it followeth, that I ſpeake ſomthing alſo, how 
N great perſonages one ſucceede an other in their places 
of honour. | | 

And firſt, to begin with the Empire it ſelfe, as the grea. 
reſt carthly dignitie under God, albeit in the beginning it 
were raiſed up by no right, but by uſurpation, Julius Caſar 


ging to himſelfe the whole managing of the ſame ; yet after 
it came to an orderly cour ſe, inſomuch as hee that had the 


laſt Will and Teſtament. So Faliw himſelfe deviſedit to 
Odlavius his liſters ſonne: and albeit that deviſe tooke not 
effect, by reaſon of the treaſon that was wrought againſt 
uliu owne perſon, fo that Octavius was faine to recover 
It by an other right, even by the death of Lepidus and Aa. 
tonius his colleagues in office; yet that very Will of Falim 
gave a pretence to Octavius, who after was called Au. 
guſtus (becauſe hee did increaſe the Empire with many 
3 worthy Victories) to Rand. for the inheritance of the Em-' 
| pire ; in conſideration of Which title the Senate and people 
of Rome more eaſily ſubmitted themſelves unto his 
vernment. Auguſt as in like fort bequeathed it to Tibenu, 
and Tiberius to ( ai: and ſo it came fiom one to an o- 
ther, untill ſome of them by cruelty aud licetrtiauſneffe of 
life, became ſo odious to God and man, xhat the people roſe 
againſt them, and bereft them of that libertie, which they 
had preſcribed in appointing of their Succeſſors, and ſome- 
whiles themſelves, and ſomewhiles the Souldiers made 
choiſe of whom they thought god, or by whom th 
thought beſt to be rewarded. And thus the right of Succel. 
ſon 


And this is the laſt and loweſt order of them to whom = 


= 


changing the former government of the State, and challen- 


preſent poſſeſſion of ir, diſpoſed it to his beſt liking by his, 


"Im K 


9 E ſion unto the Empire, was toſt up and down many hundred 
„ yeares betwixt Inheritance, 1 and Election, un- 


y 
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till at the laſt, it came umo that eſtabliſhed Nate, as now it 


1 is in, and ſetled Electours of the Empire, ſo often as it hap- 


pened to be voide, Succeſſion in Kingdomes, in moſt part 
of the world, in former time hath beene, and at this day is 
by right of bloud, (a few onely excepted, which are Ele- 


ctive, as the Kingdome of Poland is at this day) and in 


Succeſſion the eldeſt ſonne taketh place before the reſt; 
and if there be no heire male, then the eldeſt daughter iuc- 


oeedeth in the kingdome, and her iſſue : for Kingdomes (as 


alſo ſucceſſion in other dignities) are impartible. And yet 
France (to exclude Edward the third from the inheritance 
of the Crowne thereof, who deſcended of Iſabel the ſiſter 
of Charles the faire, and ſo was next heire male unto the 


{kingdome of France) alleaged for themſelves the Law Sa- 


lich, pretending none which claimed by the woman, albeit 
he were the next heire male in bloud, was to ſucceed, as long 
as there were of the male line alive, how farre ſoever they 
were off in degree from the laſt King deceaſed. But this 1s 
but a meer device of the French, fathered upon ſome rotten 
Record of that part of their Nation, called Sali; ; of whom 
otherwiſe they have nothing memorable to ſpeake of, as 
being the baſeſt Nation among them all, of whom they re- 
port their people to have bin compounded : but this deviſe 
ſerved their turne then, whether it were anciently invented, 
or newly coy ned. But how ſoever they oppoſe themſelves 
againſt womens government, as Jodine their countrey- man 
hath of late ſtretched out the ſtrength of his wit to deviſe 
reaſons againſt the government of that ſexe: certaine it is, 
that the Law of God hath allowed it, as it appeareth in the 
example of Debora, who being a Propheteſſe, governed Iſ- 
rael fortie yeares, and by het direction got the Iſraelites a 
mightic victorie over Siſera the Captaine of the hoaſt of 
Jabin: and wee among other Nations, have feund by expe- 
tience, gunaicocratie or womens. government is nothing 


- ſo unfortunate, as Zodine would make us beleeve it is. 
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ledge, and thereby is more to be pittied thanto be envied) I. 
what is in their government, the wiſeſt Man- Prince in the }- 
world would not defire to be in his owne Regiment ? for 


what is either in their private carriages, (ſo you give no 
care to virulent and malitious tongues , who report ſurmi. 
ſes for ſubſtances, and tales for truths ) or in their publicke | 
government, (ſo you lay not other mens faults to their char- 
ges) that any man may juſtly blame ? For that I may paſſe 
over the reſt of their Heroicall vertues , fit for women of. 


their State (ſpecially the late Queene, who was peereleſſe 
among all Queenes that ever went before her, and nnmatch- 
able, as I verily doe beleeve, by any that ever ſhall ſucceed 


her) as their imity whereby they ſubdued, not only. + 


their domeſticall enemies, but vanquiſhed even their for - 


raine foes, were their defignements never fo dangerous, 


not ſhewing any token of diſcouragement , either in tbe 
treaſonable attempts of the one, or in the malitious com- 


plotments of the other. 


What an excellent worke of hers was that, that then 
when all her neighbour Kingdomes round about her were 
drunke with the cup of the fornication of the whore of 3. 


bylon, ſhe alone came out of Beby/on; and fo continned con- 


F 1 
——.— floods of water he caſt ou of his mouth aiter 


How excellent did ſhe ſhew her ſelfe in thoſe two ver- 
tues which doe chiefly pr Princes States , that is, 
Mercy and 


fo that I may ſpart to remember any by name, which hap- 
pily would not be well taken. 8 — 


And yer, truth it is; that mens government is more 2 


greeable to Nature than womens is, whom God in the be- 
ginaing put in ſubjection under man, and who for the moſt 
Gave (08 by noe weake in body , and rhereby unable to 


put in exceutiom the great affaires of a Kiagdome, —_— 


gement, the Records of her time doe ſhew;. 
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Feed in Judgement, and fo hardly can determine that 
which is right, and ſettle themſelves thereupon: yet by 
ke numeration of certaine ill governing Queenes, to con- 
dude 2 itie againſt all government of women, is but 
a ill kind of arguing ; for even by the like reaſon a man 
naht conclude againſt Kings, of which fort , although 
Y there hath beene many good, whom God hath uſed as in- 
'Y flcuments to worke good unto people in every King- 
dome, yet more of them have beene evil, as the Stories of 
every country will ſhew; and to abridge God of his power, 
BY that hee cannot as well governe by a woman as by a man, 
w ben it is his good pleaſure ſo to doe, were great injurie 
to God, and a great diſcredit to all woman kind: but to re- 
mne thither where I left. 

In ſucceſſion of Kings a queſtion hath beene, where the 
{King hath-had' fons both before hee came to the Kingdome 
and after, which of them is to ſucceed, hee that was borne 
before the Kingdom, as having the prerogative of his birth= 
tight, or he that was borne 5 
world under a greater planet than the „ neither hach 


themſelves on: for Terxet the ſon of Daria King of Perſia 
being the eldeſt birth after his father was enthronized in 
— Kingdome, carried away the Empire thereof from his 
other eArremines or Artabacanes borne before his father 
eme to the royall poſſeſſion thereof: fo Arſecrs the fon of 
another Dariw borne in the time of his farhers Empire car- 
riedaway the garland from his brot her Cyrav borne before 

the Empire: ſo Lewes Duke of Millan borne after his father 

was Duke, was preferred to the'Dukedoime , before his 
brother Galliaſi borne before the Dukedome. Bur theſe 
examples notwithſtanding, and the opinion of ſundry Do- 

tors to the contrery, common uſe of ſucceſſion in theie lat. 

ter dayes hath gone to the contrary, and that not without 
good teaſon: for that ĩt ĩs not meer, that any tit have right 
ey ſucceſſion by the prerogative of their birth-righe 
(fuchas all elder brethren have) ſhould be deipoiled _ 

| o 


there wanted reafon or example for each fide to ound 


Herodot. lib. 4. 
Fuſtin. lib. 11. 
Plutarchus in 
vita Artaxer- 
xi. 


Guicciard. l. 1. 
Hiſtor. 
Dlondus Decad. 
2. lib. 6. 
Mich. Nitius I. 
de regib. Hun- 
gar. Vigeb. in 
Cronic. 
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= Bartol. I f vi- 
va matre c. de 
bdonit maternis 
pPerimogeniti 
= _ filit non exclu- 
=. dunt fecundo- 
geenitum in 
3 0. 
e liberit & 
8 : | poſtbumnis l. in 
uit. 


Piauſanias lib. 
8 3 Hiſtor. 


Plutarch in vi- 


ta Lycurg. 


. roufly, to come unto  kingdome, did not onely ſlay his 


o 


of, except there be ſome evident cauſe of incapacity to th 
' Beſides, ſundry contentions have riſen in kingdomes be- 

tween the iſſue of the eldeſt ſonne of the King,. dying beforg yi. 
his father, and the ſecond brother ſurviving the father, who 
ſhould reigne after the father, the Nephew challenging the 
ſame unto him, by the title of his fathers birthrighr,and o 
by the way of repreſentation; for the eldeſt ſonne,even the 
father yet living, beares the perſon of the father, how much 
then rather his father being dead? Whereupon the Law 
cals as well the ſonne Filius familias, as the father Parerfa: 
milias, for that the ſonne, even during the farhers life, iss 
it were Lord of his fathers ſtate:the other claiming as eldef} 
ſonne to his father at the time of death; upon which titly i} 
in old time there grew a controverſie betweene Areus the 
ſonne of Acrotasus, eldeſt fonne to Cleomines, King of L. 
cedemon,and Cleomiues ſecond ſonne to C leomiues, and uncle 
to the ſaid Arew, but after debate thereof, the Senate paves. 
their ſentence for e Areus right, againſt C /romives : betidey 
Ennonu King of Bacede mom having two fonnes, Polydeity 
and Eycurgu, Palydectes dying without children, Lycurgis 
ſucceeded in the kingdome, but after that he underſtood Pi» © 
Hadectes widow had a childe, he yeelded the Crown to him 
wherein he dealt farre more religiouſly than either did ki 
John, who upon like pretence, not onely put by Ania 

| Þlaxeaginet his eldeſt brothers ſonne, from the ſuccefſionaf 
the kingdome, but alſo, moſt unnaturally, toke- away his 
life from him; or King Ricbard the third. who moſt barbs 


two innocent Nephewes, but alſo defamed his owne mo-. 
ther, in 1 world, that the late King his bros 
ther, was a baſtard. Our Stories doe not obſcurely note, 
chat a controverſie of like matter, bad like to have-growne 
berweene Richard the ſecond and Jobs of Gawnr his uncle, 
and that he had procured the counſell of ſundry grearleats 
ned men to this purpoſe, but that hee tound the hearts of 
ſundry Noble-men of the Land, (and ſpecially the Gy 


of Londen eee — him; whereu hee deſiſted Nos 
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| notwir ſanding, w nas( anest ond King o in wi 
N departed this life, & tft inde him Nephew of Charles ay; ; 

1 his eldeſt e his younger ſonne 

, andthe matter came in. queſtion, whiche of ons 
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— I finde in the Code of Jubivien;by i 

wes, fomeof his owne making, — 

Emperours before his time, even from thedaies of Can fas- 
— Biſhops in their — audirnce had tie 

of theſe matters, as well Criminal as Civilecand to 

had they their Oſicials o Chancellours, whom the 

tcallech Eccleſiedics, of Epiſcaperiiad Bedics, thut is, 

e 
— ment, — — Trl 


Andrhat cheſs which now are 1 Chance ; E 

the very ſelfe ſame perſons in Olfic due = 85 2 

elk may appearcby char which Pau, an dl 1 5 

ancient Hiſtoriographer cited by Gerhofred, in * * Y + 
tions upon the foreſaid Law omnes inthe Code, & title 45 1 | 
and ud and wporithe's:, Prechria 1 


ctions, — aſtrict 
—— e ust Sede, Pact, but N 
— ee 
they carry 


by the Law Terre 
gu in Cle- O ffciales aſtricti caidam foro dioeceſcos — 
— -2.de Re So that it ar Err that a certaine Gentle. 
man, very learned and elog te hath written, Ihe 
Chancellours a are men 28 805 of I ave or in the world,an 
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vſoever the nomination of the ory prog bee in the 


6 — yet his authoritie comes fi op the Law, and there- 


Lee be is no leſſe accounted an Or 


” ö de giſhop i is. But truth i it is, not the floth of the Biſhops 


ght them in, which could not dee deftned by like for. © 
er precedents, but needed every oue almoſt a new deciſi- 


* 1 on. And the reaſons why Princes in the begi ted 


x | wCletgic men theſe cauſes & their Conſiſtories, (4 or from 


\Frinces were derived in the be alltheſe authorities, 


d | nue che Religion ĩt ſelfis ſeticd & protected inkingdoms 
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| before there can be: had a free e thereof 
re. Fir ſt that the Clergy · men therby — — 1 


dom their prayer and exerciſe of divine [crvice, to follow 


ers of ſuits abroad: 2 thut were like to have 
dye tons — 4 


eſfion-; for this is true, and ever hath} and 1 
B — and 
i gym rn kt 


4 Y 

ive — thing — deut or open — 

das not firſt executed, or put to his publick diſgrace; — 
x he was-degradedby the: Biſhop, and his Clergie, and 


Ho was execuredand put to ſhame, not as 4 Clerk, erg 


Lay malefactor ; which regard towards Eceleſtaſticall men. 
were well it were ſtillreteined, both becauſe the conſide- 
ination thereof 38 and worthy the dignity of: the 


Alnniſterie, whoſe officeiis nod e ene > on alſo for 
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Tu. third reaſon that moves mes that I ſhould daes 1 

= that theſe Titles ſometimes were here in exereiſo i 
devi xb. 18. us in the Ecclefiaſticall Courts, ĩs, that I ſind Claum 1 

ng deLegh who himſelſe pry nn] 4's the ſegond, and was Len 
bue Age. chiefe —— in his dayes ſort to the Eccleſiqy - 

of Tenements, where the ſuit is be; 

— two NE betweene a Clerke and e Lay m. 

and the plea is, De libera eleemefins feod 2 nay. 

petiewr inde recopuitie; whather tie fraak fee be 72 4 

Tdem lib. 13. 3 where alſo is farther added, that i be four | 

| tap. 25. by the. verdictof legal and ſufficient men. that it Bast 1 

| clefiaſticallfee, iefhall aot bee after dam ue to Laòõ fee, wo 
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Idem lib. y. cap. ſecondly, whereabland ney 1 
| 18. Y — —— or their 4 
1 demsand do again the giver, or his heire; Ehen 
== at the eboice of the demandler , S 
= ſame. inthe court Chriſtian, or in the ſecular Court: 


. unto the 3 


— of Lay fee, ſo cha it deccertaine the ſuit is fal 
Doury, _—_ the ſuirbe agtinſt Cr 
2 dealing — many things which — — e, forbids them 
A a thing thatis — — and to — 
| meaning ein; that is was not 
; by that — reſtrain the Eccleſiaſticall wy 
proceeding in matters of Eccleliaſticall fee, hee iets downs. 
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cops cpm mace of Eecle Ecclefialticall fee, wi — dig 
. and D apperraine to the trial of tha - 
. 28 


n wbo forthe — be thought to have 
. EET 3 


interpretation thereof, as well as any man then, or 
3 And yer beeauſt chere were ome ot 


ey fee, which the Clergie then had copniſance of, and - 


have in ſome meaſure; as cauſes, and matters of men 
chattels, and debts, riſiag out of Teſtaments; or Matrimo- 
„ beesuſe hee would e whatſdever belonged to the 

ry to he undoub ee encepteth them from hoſe things 

long to the Crown and dignity, and leaveth them 

to tde ordering of the Chriſtian Courts; which is not | 

lee but an affirmance of that which gv and the reſt 

the ancient Engliſh Lawyers, Brafton and PBrietow ſaid be- 


{Adds hercunt ede provincial Couftitrion 
. af Hewy ian W glg 
es, that in thoſe dayes all ſuits berweene ei- 
ther Clerk & Clerk, or — Lay-men complaynants, & 
| defendames (for ever the aatift muſt follow | 
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the was tee Ecelefiaſticall Court) were 
rituall Law, & not by the e 
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| a certaine meaſure in ic, 


pugnant to the Lawes, Statutes, & Cuſtomes ofthis Realmey' i} 
which whether they be, or be not taken away by the ſtroake 
of that Statute, I leave it to men of better experience i 
theſe matters than my ſelfe to judge. „ 
Bar yet this I finde hy experience to be true, That where) 
there are two divers juriſdictions in one Common- wealth 
unleſſe they be carefully bounded by the Prince, & an eq 
reſpect carried to both of them, ſo farre as their places, ane 
the neceſſary uſe of them in the Sommon- wealth requirem 
as the advancement of the one increaſeth, ſo the practiſeof 
the other decreaſcth, ſpecially if one have got the counte. 
nance of the State more than the other: which is the onely. | 
eauſe at this day of the overflowing of the one, and the ch 
bing of the other, but it is is his Sacred Majeſtie to redreſſ 


it, not by taking any thing from that profeſſion that j 
theirs, but reſtoring to this profeſſion, that which is their 
owne: but hereof τπ 549; | FF 
4 SOTO ELL «3.4 67 . 77K. 11 1 
SECT. 5. 5001 


' That ſomt titles of the C uon Las art jravced ts be of 
abſolute wſe with , and that of ſome other bert i 
rere #15146 41-1358 

FES. the reſt of the matters that helong to the tryallyl 

the Eceleſiaſticall Courts, ſome are acknowledged to 

be abſolutely in uſe, ſome other are challenged to he but i 

Io abſolute uſe are thoſe which never had any oppoſiti 

on againſt them; which almoſt are thoſe alone which be; 

long to the Biſhops degree or order; for all things which 
come within the compaſſe of the Eccleſiaſticall Law, ut 
either belonging to the Biſhops degree, or his juriſdictioꝶ 

To his degree or anferbajoeg the ordering of Miniſters& 

Deacqus, the confirmation of Children, t . 

Churches and Churchyards, and ſuch like, none of which 

have. becne chal at any time to belong to any other 

Law. The ſecond fort is of them that belong i 
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4nd Eccleſiaſtieall Law. 121 
"Hops juriſdiction, which is partly voluntary: partly litigi- 
ons: Voluntarie is, when hes whom Thedealing 18. 
ad not againſt it; but litigious i is; whenit is oppug ved 
bythe one part or the other; of xis latter ſort many things. . 9 
in ſundry ages have beene called in queſtion, but yet relcued — 
and recovered; agairie by the wiſe and grave theme, 3 
| ſelves, who have found the challenge o thent ta be uniuſt. 
But uhat doth belong to either of them intivate, at h 
euiſes dos appertainẽ tothe hole Jauiſdꝭcieh in gennnlli!i 
becauſe: they have beene already particularly ſet downe by Cofin in his Ac. 
that famous man of worthy memory Docter. Ceſin, in his polegic Mt x. 
learned Apologie for certaine — Eecleſiaſticall &. 2. 
Courts 11 — — rem, | 
the Readet for the knowledge thereof uiito his Boake : but 
chem have beene* 
About, ÞAke - 
O, Nu EBW N3W 21111 
8 1122 DR 1% 451 19957 3 {4 * hide 1386, a n. 


N 
py 


PER 


=D e 
en 
1 2 : 22 


* 
We 


* 


* 


x 4 


—» =» WP x7, 7” » MDC wow gr 


— F Wn. 4 a 
_— cc qvpkc. 
WY Ts o 


— WIS Fw 1 — 


_ — , 
: 4 1 £ 4 . 91. 
+: — — — — = — mo — — % — - _- * ö 
i» 4 # BCI SELF YET REF RC 7 5 788 > = / i 4% N - 7 * a Ul 2 0 0 0 21 2 
p * ir 74. 444 122 


. 


" * "4x A 5 
1 ' ? * f #1 
13 31 "F185 Eds 21. 4» enn n 1 
01 su: 750 AR . 4 NI non,: 
— =” "ET : 
2 0 EY p l "_ * 7 . 2 k 
LEM ROI oF : © Þ 15 d cr) en 
6 e 4 . Cl 
* #7 ® s ,& " 17 1 26 


* «© % : « £ 
„* id 1 41.2090. $34 ; & aY T, „ 4 1 4 +679 5 
| EC I> 1. 


How the' Far diftiow which iv of (ioile and Eccliſafticelt 

>, cogw/ante,* 42 inipeachid: * Len ef .this Y--. 
Lad: and frſft of the impgachment thereof by the Ste- 
te of Præmunire facias, - 


Nd thus much as concerning thoſe parts of the 
eee Law, which are here in pſe with us: 
Nou it fslloweth, to thew whetby ee 
chat ſuriſdiction which is — the Ciyile and - 
— 75 — a defeated and i _— 7 

Common Lay of this Land, which is the thurd part of this 
8 on. 447 12 1a 34 ien. Y aft ={ 
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25. Ed. 2. 


27. Ed.; c. 1. 
38 Ed. 3. c 1. 
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This writ was — in uſe, during the time the Biſhop 


of Rome's authoritic was in credit in this land, and — ne- 
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rituall in the Pope, e he T graljin 
rituall grew on ſof bet 5 Il, 


feared (had not * theſe Fes 
the Popes enterpriſes ) the f orga 
vourcd up the temporall, as abe reihporall now on the cots 
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A4 ̃n d Eccleſiaſtital L 1 
1 juriſdiction is agniſed to he ſttled tyholly, and ont 
— ince f this land, fun pwiſe mens opinion is there 
em lye no Naas by thoſe Statutes at this day; againſt 
iy man exerciſing any ſubordinate] uriſdiction under the 
King, whether the ſame bee — oy name; or in his 
name who hath the ſame immediatliy from the King: for 
that now all Jurĩſdiction, whether it be Temporall or Becles 
ſaſticall is the Kings, and ſuch Eercleſiaſticall Lawios is no 
me in forte, are calledtbe Kings Ecclefiaſticall Lawes, and 
OP RR Coutts; fonthat the King cannot 
hive in himſelfe acontrarietie of Juriſdiction, fighting ons? 
Mite Pope; alcbougtrhos tray have — | 
| Pape, alt hee inay have diverfitie:ot i. 7 
ion within himſelfe, which for order ſake, and foravoy- N 
ding of confuſion in government, hee may reſtraine to cer 
wine ſeverallkindes of cauſes; and inflict puniſiment upon 5 
thdſe chat ſhall-goe beyond the bounds or-limits that ar 
them but to takethemas enimies, ot undermi⸗- 
vol his ſtate, he cannot; for the queſtion hert is not, who 
bead of the cauſe, or Juriſdiction in controverſie, but who 
vᷣto hold plea thereof, or exerciſe the Juriſdiction under 
ththead, the Ecoleſiaſticall or Ten FJudge. Neither 
i that to move any man, chat the Statuts made in former 
tines againſt ſuch Proviſors, which! vexed the King and 
people of this land with ſuch unjuſt ſuits, doe not only pro. 
nde againſt ſuch Proces as came from om but againk all 
ethers that came elſewhert, being likt conditionedaꝶ they: 
for that it was not the meaning of thoſe Statutes, or any of 
dem, therby to taxe the Biſhops Courts, or any Conſiſtory 
withinthis land; for that none of them ever uſed ſuch mas » 
fawcinefle againſt the King, as ta call the Jadgemenrs 
his Courts into queſtion, althugi they went farre in 4 
frayning upon thoſe things and canſes, which were lield to 
dof the Kings temporal cogniſanoe, as may appeare by 
the Kings — — Amibelide rhe Arche 
Biſhops, ud other Prelates=66: this Land, 
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in the 
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Curia Romand 
vel alibi ) le 


* Realme, that is done for the advancement of the Comma 
Taba 4 Law, and depreſſing of the Civile Law, have ſo interpreted 
la Court Eu- it, but without ground or warrant of the Statutes then 
1 i int que ſelves, who wholly make proviſion againiſt forreine autho 
ee 0 — rity, and ſpeake no word of domeſticall proceedings. 
pn cin. theſameword (Elſewhere) is to be meant and conceived 

wen ley il aur the places of remove the Popes' uſed in thoſe dayes;' 


Premunire. 


Tittherb. at. ſometimes in other places, as by the date ofthe Bulls, and 
18 etlier-proceſſe ef dat age my be ſeene; iwhich ſe verallꝶe 


munire faci as. 


9 


Parlianient with the teſt of the Nobility , diſavowed the 


Popes. inſolencie toward the King in this behalfe; and aflu, 
red him rhey would and ought to ſtand with his Majeftie | | 


againſt the Pope , in theſe and all other caſes touching hu 
Crowne and Regalitie, as they were bound by their alleges 
ance : lo that they being not guilty of theſe enterpriſes @ | 
gainſt the King, but in as great a meaſure troubled in their 

owne juriſdiction by the Pope, as the King himſelte was 
the right of his Crowne, as may appeare out of the courſ 


„of the ſaid Statutes; The word (.Z/ſrwhere) can in no right , 
Et leflat.eft (in fence be underſtand of them, or in their Conſiſtories: * I 


though ſome of late time thinking alt'is gaod/fervice tothe 


ſomtimes at Rome in Italy, ſumtimez at Avignion in Franke 


moves ofthis; gave occaſion to the Parliament of inſerting 
the wordi(&!/ewhere,) in the. body of.thoſe Statutes, -that 
thereby the Statutes providing againſt Proceſſe dated u 
Rem, they might nat bee d by like Proceſſe dated 
Avignon, or any other place of the Popes aboade, and ſe 
the penaltie thereof towardes the offender might becom 
voyde, and bee fruſtrated. Neither did the Lawes ofthis 
Land at any time whiles the Popes authoritic was in his 
greateſt pride within this Realm, ever impute a Præmmi 
to any Spirituall : Subject. dealing in any Temporall mat- 
ter, by any ordinary power within the Land, but reſtii 


ned them by Prohibition onely ae denn plaine by | 
e 


Kings Prohibition, wherein arc the graateſt matters tit 

evet th. Clergie atemptedby ordinety, and domeſtica 
Tanthority v and yt are refuted eee 

EY „ wi | 
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ben as certaine buſic-headed fellowes were not contene 
to preſſe upon the Kings Regall juriſdiction at home, but 
would ſeeke for meanes, for preferment, for forrain autho- 


thereof is paſt, 


BE ST HSE DS DTRaARAGO ARES RY e 060 >» 
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rity, to controule the Judgments given in the Kings Courts 
by proceſſe from the Pope; then were Pramamires decreed, 
to puniſh thoſe audacious enterpriſes of thoſe factious 
Subjects, and alſo to check the Popes inſolencie, that bee 
ſhould not venter hercafter to enterpriſe ſuch defignments 
aganſt the _ and his people. But now, fince the feare 
y reaſon all entercourſe is taken away be- 

tweene the Kings good Subjects, and the Court of Rome, 


it is not to bee thought the meaning of good and raercifull * 
princes of this Land is that the cauſe of theſe Statutes being 
taken away, the effect thereof ſhould remain; and that good r 


and dutifull Subjects ſtepping happily awry in the exerciſe 


ol ſome part of their juriſdiction, (but yet without preju- 
dice of the Prince, or his Regall power) ſhall bee puniſhed 
wich like rigour of Law , as thoſe which were moleſters, 
greevers, and diſquieters of the whole eſtate. But yer v 
.notwithſtanding the edge of thoſe Pramunires which were x 
then framed „ remaine ſharpe and unblunted ſtill againſt 
Prieſts; -Jeſuites;, and other like Runnagates which being 
not content with their owne naturall Princes government, 
ſeeke to bring in againe ; that and like forraine authoritie, 
which thoſe Statutes made proviſion againſt ; but theſe 
things I leave to the reverend Judges of the Land, & others 


that are skilfull in that profeſſion, onely wiſhing that ſome 


which have moſt inſight into theſe matters, would adde 


ſome light unto them, that men might not ſtumble at them, 


and fall into the danger of them unawares: but, now to 
Prohibitions. | 3 


SECT. 3: 


Ts impeachment thereof by Prohibition and what it &. 

to A Prohibition is a commandement ſent out of lome of , 

14 Kings higher Courts of Records, Where Pro- 
ö R333 


hibition 
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What are Pro- 
hibitions of 
Law. 


What — Pro- 
hibitions of 


” 5 
* 
£ 


rine againſt the Plaintife, they recall it, and looſe him from 
-prerefice that the ſame cauſe doth not belong to the Eccles * 


Courts are interdicted to deale in the matters therein com 
tuinecd, ſuch as are all thoſe things w hichare expreſſed inthe 


— 
— 


 . AviewoftheCivie PF 
hibitions have-beene uſed to be granted in the Kings name 
Galcd with the ſeale of that Court, and ſubſcribed with th 
Teſte of the ehiefe © Judge, or Juſtice of the Court, from 
whence the faid Prohibition dorh come, at the ſuggeſtiou 
of the Plaintife, pretending himſelfe to be grieved by ſomm 
Ecclefiaſticall or marine judge, in not admittance of ſome | 
matter, or doing fome other hing againſt his right, in hi 
or their judiciall proceedin AL FA em I IO Eccles 
fiaſticall or marine Judge to proceed no further in that cauſa 
and if they have ſent out any cenſure Eccleſiaſticall or Ma. 


lame, under paine of the Kings high indignation, upon 


ſticall or Marine Judge, but is ofthe temporall cogniſance, 
and doth appertainẽ to the Crowne and dignitie. 4 
T7 OfProkbitions, fome are Prohibitions of Law, ſome o. 
chet are Prohibictons of Fact. WOT _ 
 Prohibitions of Law, are thoſe which are ſet downe bys· 
ny Law or Statute of this Land, whereby Eccleſiaſtical 


Kings Prohibition; as are alio thoſe which n mentioned 
by the ſecond of £award the fixth,where Judges Eccleſiaſti- 
call are forbid to hold plea of any matter contrary to the el. 
feR, intent, or meaning of the Statute of . 2. Capite 3. 
The Statute of Articuli Cleri, Circumſpett agatir, Sylva 
Cadaa the treaties De Regia Prohibitioxe, the Statute 4ns 
0 1. Edwards 3. Capite 10.0r ought elſe wherein the Kings 
Court oughtto have Juriſdiction. 
Prohihitions of fact, are ſuch which have no preciſe word, 
or letter of Law, or Statute for them, as have the other, but | 
are raiſed up by argument out of the wit of the Deviſor⸗ 
Theſe, for the moſt part, are meerequirks and ſubtilties of } 
law, and therefore ought to have no more fayour in any | 
wile, honourable, or well ordered Conſiſtorie, than the e- | 
12 ſelfe doth deſerve ; for ſuch manet of 
ts (for the moſt part) breed nought elſe but matter oc 
711750 #t vexation, 


ad ad Beckſulticat Ls Lew. 


N no other commendable ii intend | 
etend the right of the Dn 
| other — 4 — of the Law doe : but the Kinga right is 
not to be ſuppoſed by imagination, but is to be made plaine 
by demonſtration, and ſq both the Statute of the 18. of EA. 
- ward the third, capite A is, where it is provided, that no 
- Prohibition ſhall goe out, but where the King hath the co- 
gnifanee, and of right ought to have; and alſo by the fore- 
nmed Statute of Edward the fixth, Which forbids that an 
prohibition ſhall be granted out, but upon ſight of the libel], 
MW wdother wariecircymſtances in the ſaid Statute exprefſed; 
dy which it is to be intended the ee of the Law-gi- 
Vers was not, that every, idle fu pet ton of every Attour= 
ney ſhould breed a Pro ibitio 1 ſuch onely ſhould bee 
| —.— as the Jodge in his wiſ Mme ſhould thinke worth 
. Y ofthar favour, and if right and equitie did deſerve i it: al. 
though ( 281 9 needs confeſſe ) the Statute is defective v 
55 TS oF to exact = ſuch preciſe examination of y 
theſe caſes, as it is alſe in other points, and is almoſt 
2 rall imper ſection of all Statutes, that are made upon 
| Fel cauſes : but I feare mee as emulation be · 
ne the t a Fri ws, in the beginning brought. in theſs . 
| 0. agg Ie oy 5 dene 
the parts maintai- 
a CP which om the page Judges they cefle not coſis 
damages in ca. 


gl fconſultation, (although the Statute 
e ir alſent and iGo ent therein) he. 
Aae men from \ ing out of 
Kions, aud 288 the fame. 


4 N a Prohibitions ofthe law, 35 have beene before ſhew- 
ed, are neither many, wo de repined at, becauſe the by 
2 gif Zion berweene 40 Ar yea 

73 2 0 imply che Kings right, and.SubjeRs bene 7 
ons of fac or of men, are both infinite » 

a rope there is, well nigh ,. no. matter either 
Price Ricall, be it never ſo clęexe or abſoluce, 
hey clog. Probipirion ;and 
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the matter they eontaine, is (for the e ved a 

frivolous, as ſhall firſt appeare in marine cauſes, and — 1 

in Becleſiaſticall matters, 42 *: i 
ce ie 


— the comms Fill the action of Prover, and what 4 
os _ * meant inthe Law by a Filtion, w h, how the G 0 3 
. vile Jeriſdictian 1 eee in matter of - Ada F 
raltis. 7 | 
Or Marine cauſes its well kei: that all fuch be” W; 
gaines and contracts, or as it were contracts, as are 4 > | 
by any perſons either in any forraine coumtrey, or any ll; 
= oherecke of the Sea, or any ſhore thereof, as farre 
the greateſt winter wave doth runne out, or upon any great 
river, to the firſt bridge next to the Sea, for any merchans | 
* dize, ſhip, tackle, or other negotiation belonging to the I} © 
Ses, or to any merchandize brou ht from beyond. the Seh 
is, and ought to be of the admirall cogniſance, and ſo ev 
more hath'beene ſince the Court of the Admiraltie was fi 
erected : and yet the common Lawyers ( to defeate the M 
vile Laer che wl thereof) have qeviſed ſundi 71 17 
2 ong the reſſ, an action of Tore ene "SF 
wis artived i in Cheapfde, or ſome por hep 11 
win ts Cirie, bags ed nr — * | 
Le upon merchandize,it 
matter, by which fiction, 
e whe pe in the Eommon Law; a 
i Civil Law as being done inthe body of a Cont 
tie, Dei 6, G place wy 
ro the Admirall Jiriſdietion. 
Bur that this fiction, or any other like qualitied tot 


.* ſhouldhave ber ore 
* Toel ſhows, rl byche defi har 


— 
ction therfore is Coy ere women 


28 2 
1 * 
15 


in controverſie may bee obtained by any other meanes, 
than by a fiction, a fiction ĩs not to be afforded: but if ordi- 
y meanes cannot be had, then fictions may be entertained 
8 © ſupply the defect of the ordinary meanes, that thereby, 
ough the truth be otherwiſe, yet the effect of the Law 
de all one. r 5 
So then, the Law fainethan infant not yet borne, to bee L. qui in utere 
nne for his benefit, for that happely without that fiction, Penult. de 
pore infant ſhould be remedileſſe of his Filiall Portion, Hatu hominis. 


C. in cauſa, F. "7 


Iepacie , or other right in conſcience due unto him: ſo L.1.S fiflimff, ,_  # 
"Kephewesand Neeces fucceed together withrheir Uncles de ſo erlegit. 
i Aunts in their Grandfithers and Grandmothers gods, 60d Had 4 2 
uch portion as ſhould! have come to their parents, if S. & bene er 5. 
i they had lived ; for that the Law preſumeth them to repre-: videndum f 
A the perſon of their parents: ſo he that is.dead, is famed: erf 
bee alive to many conſtructions in Eau, ſpecially, if many — 
his equals in age be alive, at the time that he is fained to an ante nate. 
her alive: ſo he that is alive, and is in eaptivity, (for the up - L. vers ef. S. 
bolding of his Will which he made in liberty ) is fained to . ff pro ſocio. 
bee dead the houre before hee became captive: ſo he that is 'T. —_ $. 
\ bſtinate, and will not appeare in Judgement, being law- pu Re . 
ſy called thereto, is fained to bee preſent , that peither L. a/entem. f. 
| himſelf ſhould take benefit out of his obſtinacie, neither his de verborum 
Nverſary hurt by his abſence and injurie. Infinite more ex · Henifcat. = 
"ples might be bwpughr-of this ſort, but it would be tao 6 gs Corel. I 
eng to run through them all, andthis ſhall ſuffice ro have ;, 2 
* 5 ſhewed, 58 
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gf e. cquitie for it, and the L it ſelfe otherwiſe cannot have 
4e liberi her effect. And as the Law cannot proceed to a fiction wick 
hunis.1.. out equity, fo neither can it faine any thing that is impoſſſ.. 


% 
A 
— 

0 


3 
w * 


Any „ble. for Art evermore followeth Nature; and therefore ifs. 5 
Horat. de 5 man would faine diſproportionable things, ſuch as the bis 


Poẽrica. ter did in Horace, who made Boares wallow in the ware 
N of the Sea, and Dolphins wander in the woods; theie fictions. 
in no fence can be admitted, for that they are ſuch,as ncither || 

| Nature nor Reaſon can broke. In like ſort, if a man would 
Bartoli I fi ſaine one to live, who were dead two hundred yeares fince; 
qui pro empto- ſa that it were not poſſible that hee or any of his equals. 
re m. 21-22 ſhould live at that age, this would not hold in Law, for thi 
ery Nauen. it is above the age that the Law doth preſume any man may 
live by — the Law doth preſume ſuch as dy 

in warre for defence of their countrey(for the better encous - 
ragement of thoſe that are alive, to venture themſclves in | 

fike ſervice for the common- ee ) to live for ever; be. 


- 5-64 rod Ig +. Ia 


E. ce cauſe their fame doth flouriſh for ever: and upon like res 
EE fon the Law will not ſuffer any perſonto adopt an other for 
= his childe, who is either elder or equall in age unto him 
3 © ſelfe, or is not fo farre under his yeares, as by courſe of N 


ture hee might be his naturall childe indeed: fo much the 
Law deteſteth impoſſibilities, that it will not ſuffer a man 
to ſaine that which in common Sence and Nature might not 
be true indeed. | | 
Now, it theſe things be true, as in all reaſon and ſhew 
former precedents they appeare to be true, I would 
ſee how actions of Trorer, (whereby the Common Law 
3 yers tranſlate unto themſelves matters of Marine triall )if 
* they be ſquared to theſe Rules of Fictions, can bee mainta)s 
5 | ned: for firſt to ſpeake of equitie, which the Law requires 
in theſe manger of proceedings, what equitie can it be to 
take away the triallof ſueh buſineſſe as belongerh to one 
Court, and to pull it to an other Court; ſpecially, when ia 
the Court from whence it is drawne, ia more fit for it. ho 
in reſpe of the fulneſſe of knowledge that that Cam | 
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"ite idkenba dar, and alſo of Accs | 
7 — Profeſfours of thaſe Courts, 


© carreſpondent to theſe cauſes, more than is in . 


K — of the other Courts, for the deciding and 
of theſe matters. For, albcit otherwiſe they 


1 8 ray wi e and ſufficient men in the underſtanding of 


owne proteſſion, yet have they ſmall akill or knomv- 
in matters pertaining to the Civile profeſſion t for 


5 hateberc is nothing written in their Bones of theſe mat · 
res, more than is to eee aut af a few Statutes of 


time, whoſe drift was not to open any dare unto 


6 2 to enter upon the admirall proſeffion, but to preſerue 


ngs juriſdiction from the Admirall incroachment 


ile Law hath ſundry titles included in the body thereof, 
erning thefe kindes of cauſes; whereupon the Inter- 
the Law have largely commented, and others 

e made ſeverall Tractates thereof : So that, by all like 
,theſe men are more fit and better furniſhed to deale 

in this buſineſſe, than any men of any other profeſſion, as 


| E * Nad Statutes appeare; whereas contrarily, t 


taving, beſides the ſtrength of their one wit, other mens 
and labours to relie upon. 

© Beſides, this buſineſſe many times concerns not only our 

ene countrey - men, but alſo ſtrangers, who are parties to 

the f ſuit, who are borne, and doe live in countries ordered by 

the Civile Law, whereby the 2 may bee preſumed to have 


more skill and — Es _ —_— —— canbee 
to have of our Lawes, and our : and 

— e it were no indiffereneie to call — 

triall of that Law, which they, in ſome part know, — is. 

the Lawof their countrey (as it is almoſt to all Chriſten- 


dome beſides ) to the triall ofa Law which they kno in 


and is meere forraine unto them; 


do part, when 
thePrinces of this Land have anciently allowed theCivile 


law to be a Common Law, in theſe cauſes, as well totheir 


g —— asit isto ſtrangers. 


. the avocating _ of cauſes in this fort * 
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oneJuriſdictionto another, ſpecially whenthe.cauſc ha 
logg depended in the Court from whence it is called, .info, > 
much as now it is ready for ſentence, or rather is paſt ſen. it 
tence, and ſtands at execution, cannot be but great injuris Þ © 
to the ſubject after ſo. much labour loſt, and money ſpent ii 
waſte, to begin his ſuit anew againe: which is like to Sy. 
phus puniſhment, who, when he hath with all his migſt, 
forced his ſtone up to the top of the hill, and ſo is (as him» + 
ſelfe hopes) at an end of his labour; yet the ſtone rowies I} 
downe again on him, and ſo his ſecond labour (bis ſtrength 
being ſpent with:the toyle of the firſt ):is more grievong - 
than the former was: which being ſcmblably true in a p 
Clyent, who hath his cauſe in hearing, there can be no equi. | 
ty in this fition, whereby a cauſe ſo neere ended, ſhoulda. 
gaine be put upon the Anvill, as though it were ſtill rough M- 
WE worke and new to be begun. | . 
Ea And ſurely, as there is no equity in it, ſo there is no poſi. 
= » © - bility ſuch a fiction ſhould be maintained by Law; for that it 
hath no ground of reaſon to reſt his feete on. For if this be. 
=, granted, that ſuch a fiction by Law may be made, then cne. 
=_ of theſe abſurdities muſt needes follow, either that a ſhippe: 
8 may arive ina place where no water is to carry it, or if that 
. it arive according to the fiction, either the people, their. 
= houſes and their wealth ſhall be all overwhelmed in the wa- 
5 ter, as the world was in Noahs Floud, & Dacalions Deluge, 
and ſo no body there ſhall be left alive to make any bargain; 
* or contract with the Mariners & Shipmen that arive there: 
_- or that the people that dwell there ſhall walk upon the wa · 
* ter, as people doe on land, which Peter himſelfe was not as! 
dle to doe, but had ſuncke, if Chriſt had not reacht his hand: 
unto him, and therefore far leſſe poſlible for any other man 
do doe. So that it may bee well ſaid (theſe things ſtandingat 
> they doe) no ſuch fiction can hold, and that no action can 


=: fible things, fo there is no Action of things that neither 
3 \ Nature nor Reaſon will afford to be done: neithe; 


is it to 


the purpoſe that the maintainers of theſe ſictions 
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=” - and Eccleſiafticall Las. 77777 
that in this caſe, the place where the contract is made is 5 
Vt conſiderable , which | take to be farre otherwiſe; for 
chat, when char themſelves will convey a Marine cauſe 
| from the Sea unto the Land, they will lay it to bee done in 
| fome ſpeciall place of a Countrie, bee the place never ſo 
unproper for ſuch an action: for that the foundation of 
" theſe aQtions, is the place where they were done, as namely 
that they were done in the body of ſuch a Country, or ſuch Y 
i Country, and not upon the maine Sea, or beneath the low - 
eſt bridge, that ĩs upon any great river next the Sea. And 
therfore in two emulous Juriſdictions, when they are ſo di- 
vided, as that one is aſſigned the ſea, the other the land, the 
place of the action can in no ſort be ſuppreſſed, and another 
" WF ſupplyed in the roome thereof: nod enim una via probs- 
Leu, alia via non oft permittendum, & quod probibitum eff 
Lercto prohibetar etiam per obliquum: for if this were gran- 
ted, then matter enough would bee offered to one [uriſdi- 
(ion to devour up the other, and the Law would be eaſily 
BY cluded : which, to reſtraine either of theſe quriſdictions to 
t(beir owne place, and to provide that one in his greatneſſe 
doe not (well up againſt the other, hath ſer either of them 
- Bf their bounds and limits which they ſhall not paſſe: which, 
it is the good proviſion of the Law, ſo ought either Ju- 1 
tiſdiction in all obedience to ſubmit it ſelfe thereunto, for | nj 
dt che diminiſhing of either of them is a wrong to the 9 
Vince from whom they are derived, who is no leſſe Lord 
ecke Sea, than hee is King of the Land: and therefore, in 
d fort ſuch liberty muſt be allowed to the one directly or 
I indireRly,as that it ſhould be a ſpoile unto the other; wich 
Huld caſily come to paſſe, if when as the Law alloweth 
det any man to ſuc a Marine matter by the ordinary. eourſe 
ectbe Lawes of this Land, yet a man will follow it by an ex- 3 
ordinary. But where there is an uniformitie of Juriſdicti- 2 
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dnss that ĩt is all by ſea and all by land, there may a thing be . 
5 id to bee done in one place, that was done in another P 
© I Place, without any mans prejudice, for that in this caſe the 

net traverſable (fo it bee not in Criminall matters 2 
= LOTT where 4 
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And fo farre as concerning actions of Trover in Admirall Þ 
cauſes : Now it doth follow, that I ſhould ſpeake of like 
E that grow to the ſame by actions of Treſpaſſe, 
but choſe will I paſſe over, for that in ſo ſmall a Treatiſe u 
this is, I cannot goe over all: and therefore will I onely put 
the Reader in minde, that there are more deviſes, riting © 
aut ofthe Common Law than one, that infeſt the Admiralty, Þ 
But now to Wils and Teſtaments wherein they are im- 


peached. 


S ECT. 4. 
Concerning Wils and Teftaments, wherein they are im- 


pear ed. $ | 


Lor matters of Wils and Legacies, they are ſo proper to 
F the triall of the Eccleſiaſtical Law of this Realm, that the 


profeſſors of the Common Law themſelves, doe oftentimes 


confeſſe and ſay, they have no more to doe therewith, than | 


the Civilian hath to do with the knowledge of the matters 
of Franktenement : and yet even theſe matters of Tells 
„ments and Legacics, alchough Probibitions benor ſo its 
guentiinthem,as they are in the reſt of Eecleſiaſticall cauſch 
Vat they are not quite voide of wap n that in ſome point 
Whereinthe very life and effence of a Will doth ſtand. 
Far whereas the ancient Rowene, knowing how ſubjef 
matters of Wils are to forgerie and corruption on the om 
Gde, and * and concealment on the other fide, ty 
met with all craft and ſubtilty whatſoever, which 
{gize on them, did molt carefully provide, that there ſhai 


be ſavan witneſſes, at the leaſt, preſent at the making df 
every Will & Teſtament,cxcept it were in time of ſome oF 
nerall plague or ſickneſſe. hen ſa many wirneſſes could nt 

onveniently be bad together, for fear of infection, ar — 5 
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| And cher thoſe witneſſes ſhould be — 

— char purpoſe, with diverſe other obſervations and 
N * | "0 umſtances tending all to the ſafe and ſute taking there. 
pf; which the Ecclefiafticall Law altered afterward in fun. 
dry points, ſor that many true Wils were many times o- 
& verthrowne for want of thoſe preciſe ſolemnities. Itthere- 
ee reduced the whole number of thoſe ſeven. witnefles, 

nn two onely, agreeably to the Law of God, and the Law 

ek Nations, where that number of witneſſes is allowed, as 
competent to prove any matter, ſo that the ſame witneſſes 
de honeſt and credible perſons ,, ſuch whoſe faith is not 

"dbabred of. The Common ers, becauſe themſelves im ,. 
-  fundry matters very dangeronfly many times admit one „ 

Vrneſſe, and grve him full credit, and that in matters of 
- Þ great weight and importance, (as though all ſhould bee 

= 27 2 their rule, and framed to their compaſſe) if an 

Tcleſiaſticall Judge inthe probate of a Will, contrary to 
the rules of his owne Law, will not admit the reſt imony of 

one witnefſe, they forrhwich fling out a Prohibicionagainft 

tim, as though he had done an offence againſt the Crowne 

ad dignitie, in that he doth not allow thoſe number of wit- 
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ofthis land allow almoſt in every matter. 

For anſwer to which, I I ſhould alleage the preciſe forme- 
ofthe Ecclefiafticall Law, which tothe eſſence of #' Will 
requireth this number of two witneſſes, or clſc holderh jt 
hot for a Will ( bur in cafes inror liberos, & ad pier uh 
here the onely hand of the Father or Teftator without 
 witneffes ſerveth for a Will, ſo the ſame be knowne to bee 
the Leſtators owne hand, or ſo proved by comparifor ) I 
would thinke to wiſe men ] had ſaid ſufficiently ; but I will 
oe reſt hereupon, but will convinee themſelves, by them- 
N tor, doe they, I pray you, in their own proceedings, 
where a Law or Statue requires more wirneſſes than one, © 
| tontent themſelves with one witneffe alone; yea, doe they 
eine where a certaine namber of wirneies are ap. 4 
pointe 
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tefes in the Probate of # Will, rhat the Common Lawes 
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* to prove a 4058 = Lo or 3 furniſh. ay - uf 
with ſo many witneſſes as the caſe deſires, or elſe doe tl 
not account the proceeding voide ? And will they think 
themſelves ſo preciſely bound to the keeping of the lerte 
of the Common Law, and will they not ſuffer the Civili 
in like maner, to cleave faſt to the obſervation of the Ci 
Law, eſpecially when it hath the conſent of the * IX 
God, and the Law of Nations, and is his Ma jeſties Eccleſiy : fo 
ſticall Law ofthis Land, aſwell as the other is his Tempo ; * 
rall Law of the ſame ? 1 
I confeſſe it may be true many times, which one n 2 
ſaith, ſpecially vyhen there concurre there with many greats. 
and violent preſumptions, and the party that reporteth it it i 
ad ay credir;bur dangerous it is to open this gap to 1 5 
ice of men, for even ſo, many things ſhall bee obtrudeſ 
to the Judge for trueth, which are ſtarke lyes; and many: 
things ſhafl bee pretended to bee gold inſhew , which 
proofe and practiie will be found to be no other thing, but 
meere droſſẽ. And therefore well decreed the — ky 
Conſtantine, that no one mans teſtimony ſhould bee b | 
though he were never ſo greata man in Court. Y o | 
But perhaps ſome man will ſay, If credit ſhall not be gi . ey 
ven oftentimes to one mans teſtimonie, much wickedne Wh 
will pafſe away unpuniſhed : For reply to which 1. — FE 
It is better to let a bad man cape, than to puniſſi a | | 
although it be true, if a man may excuſe himſelfe by re: , 3 
no man will be found guilty ; ſo alſo it is true on the othe . | 
. fide, if it be enough to condemnation tobe charged bd t 
man alone, without any other witneſſes, no man ſhall b 
innocent; and therefore the admittance of one witneſſe i 1 
cauſes, and the proceeding thereupon to Judgement i is ver q 


f like barre to this 2 againſt Eccleſi 

call proceedings in matters of Te nt; 3 
x clefiaſticall Judge proveth a Will, wherein are Mannort, 

Lands, Tenements, — other like Hereditaments beques 

ene challenging this alſoto be of the Crowne and dig 


C. de Teffibus. 
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— thereby „ | 
yi chlands were deviſable by Will, & which not, or would by his 
: 2 o bate adde a ſtrength unto the Will, to make the deviſe — ps 
I hed, whereas on the contrary part, the Eccleſiaſticall this 
1 Jdoth only teſtiſie, that ſuch a perſon made ſuch a Will 4 A the 
be was proved before himſelfe under his Teſte, for his laſt Will 
Y &Teſtament: but for the validity of the Willi i ſelf, & the Legacies 
& addeviſes therein, wherher they were of lands or teriements, or of 
sor chattels, the Probate it ſelfe worketh nothing. but leaveth 

erothe Law, Common or Eceleſiaſticall according as the bequeſt 
geth to either of them, whether it be good & vailable in Law, 
I it oftentimes falleth out, notwith . e 1 
: proved before the Ordinary, yet the bequ g 
0 therio reſpect of the perſon to whom the bequeſts arc made, or 1 | 
TS: Rot My bing that is not deviſable inall, n ; as by the 
ia ¶ apite cannot be deviſed, more than for two...” 


Joe b 8 —_ the deviſe. is god for ally ad byrhe the Cuſtome or | p 


i tieCitic of London, & ſome other places of the Lind, a man can be. 

1 queath no more than his deaths part, and if hee doe, his bequeſt is 

{4 2 for the reſt;but in other places of the land a man may bequeath 
all By the Civile Law a man can bequeath nothing to a Traytor, or 


tick, or an unlawfull Colledge,or Company ( unleſſe perhaps 


ile ſor the aliment, or maintenance of them in extreame poverty, 

thitthey die not — 3 wa worke of charitie) — 
ethe | e thereof is void to all intents & purpoſes. So t 

de Prob: cfche Ordinaric in matters of land, neither helpeth, nor 

5 bs nderech the right ofthe deviſe ir ſelfe, but ĩs a declaration onelỹß 

4. 2 > dead mans doomeutrered before ſuch & ſuch nen 5 

85 — frength not ſo much from the Probate, as from the Law, 
iked on onely by the Probate, that che ſame was declaredby 

ator,in the preſence of the witneſſes therein named, to be his 


To Will.So that no man herein . 5 25 
as preſuming of a matter not ap hm, (for 
to * „ 2 


"ha 1 IC ain L and conſciedch orh beloge 7 os 

+ neallowanco ſo farre unto —̃ — i is arouched 

0 == m to be his laſtact & deed in that bebalfe bur rather they. 
g caſe tothanket Ordinary, chat he by that act oſhis hach 

a d the memorie of e other wiſe perhaps would. 
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| Of the Cavther Prime of this Realm have bad for the 12 . 
| s wito the Church, and the wirews be 22 | 
wo of unto the E celebafticall (0 of the L 

. both beſerethe Conqueſt and fre. 
32 all matters that appertaine to the Eccleſiaſtic 
* The great pi Courts, there is no one thing that the Princes of this" ll 
Nee, Land have made more carefull proviſion for, au . 
there was any Church government in this Land, is 
* 22 thar all maner of Tythes due by the word of God ſhould bes 
- : is wet-" fully and truely paid unto their Pariſh Churches where they 1 
ben, prewzandifthey were denied. ſhould be recoveredby the la 
Aud becauſe: Of the Church. * For firſt before the Conqueſt, * 3 
| — the Raus made a Law, that every man ſhould pay his Tyt 4 
yotion | 
E rhe times;yeeewill confideric more perfectly. About the ſerentk Centurie Ina 35 
* the Welt Sarons made this La: Cy pcexe oa na ʒiyene be demꝰ ma mY 1 
| —.— . J ne x9 be fepieig peopeprag reill. J 
thar is, That the Church · ſecat 1 


Sone cypucreav: . 
[one mg cher his penaltie be fartie 2 2 1 
| times. I hat which: che law here calleth Church- EL BY 
— ant-4171 bin diyerſly interpreted. Flera, as if it were nne 3 
r was Certs menſara lad. Tritic, ey old Lawyer in £4 y 
. ene, tewps ee, des i | 

porter 4 lour E[ftſe ie jour Saus Martin, . rcexu,Chuntelcs; t 
1 (hor,or Church due Which way ſoever crhe veordy there wiltber nog 

ne eel þ yer beravſe ocherrhin E 

the Cocks & Hennes ac Ch rene the laſt ir 
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; of xp0po miner agener æhver vam veo 
dex yp . e Ber zeaplicer per vmer 1 that is , 


one wy Archbiſhop , and my other Biſhop 


- thorough Ki the Lords name, and of all Saints” 
De ngdome in the 2 1 


place they pay the Tythe of my ovene revenues, 38 well 
; . Jr ie do dæm dæʒ Sepbchea 
18550 pull vepey : chat is, And this to be done at the day of the beheading of S. % 
Bapuſt. 2 a the Subject might the mere carneſily intend the obſervation of 
Luan che Kingaddeth a pious exhortanon: Van zehencan pe hyæ v Jacob re luck» - 
. druh den cx#þ, le Se pille zeryllan mine veohan, J mane 
and dyihrden peolpe ond am opel cyæp Eallum Bam hkebbenouns © 
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Mecelic mid vam hjlpenolicum zecapmuþ : that is, Furthermore, 


fe ni hog Slee what Lese che High Father to the Lord ſaid : Iwill give : thee my Nook i 


Eee And che Lord himſelfe in the Goſpel ſaith, Ta all chat have 
dt 3 e Wat We mighir alſo bethinke Our ſelves of the penaltie h 
booke, that if e y out T eee 
— tenthonely hall be left us. Tal Ses pa oats us in -minde;theekes du,˖,j,ỹ/ 
di dy. age robe had, and everlaſtin 


Prince goes de : ade eee in the — 
e ſeeminz to intimate —_ :oples ti humane Eaw had 
ſelle, yer the divine equjtic of this cauie, might be — enforced out of (acted ME 


| ee ze in a Sed holden at Lenden at which was preſent Oda 
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1 other. *Biſhops | bon this Law for holy Church: coputiguar je 5 I 3 
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f Me n hy their 7 oe to 5 Tyches, Church ſceat, and Almesfes af any cles 
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ET 1 Wee home, ps bay Tyrbes to S all a God ſhout ud 
give him: the like did e E Agar, and King Edmend,comman ndir .* 2 


4 5 Nea It is not without a parallel: for amongſt thoſe ſulemne E xecrations which by a Coutf: 
+. cell held here at Oxford, wert tp be openly pronounced foure ſeverall times in every yeare, Fr 
ſinde theſe Church-robbers rwice brande — aps v8 Anathema. Ia the firſt Article thus: BH they. 
 bhennccurſed hen ps of holy 82 Londys teñta, rent, poſſeſſions, maz Wa 
þ oblong analy oy 66 - wetingly, and vnyultplp, » op malycyouſiy daey x 
B councelen dayde .0z. to Wwith-hold 62 to avoyde procure { bot 
1% a 1 9 in this manner nber Miſs alt they ben accurſed mo2e # leſle whiche Wyttingn 
; 3 p. tox ony mam hath had dttiriy the & . 
to lap, their Perſones, Uicars, Chapelyns, Parrochpays 0 
that they ben oz * pzonentys, peofptys, obi . be 
tporis of ee hr the vled laſſe n moze with-hoiden oz done to bee wtt! - 
been, os the ſaved thythes oꝛ ovlaryons: chauugen o turnen in to other vſe 
it was pzoupded in holy Chyzchelaw But of this, ſee more Ca 30 Seck. 2. EW 
In che Lawes of King Edgar, it was decreed in the firſt Do SY zodef., cypucan f 


ih ves rr 35 azype ylce_zlc reopunge vo $zm caloan m yaa 
reo h To hypþ : That Gods Church ſhould have all her tights, aud th; 4 
rery man thould bye T es tothe elder Minſter (or Mother · Church 9 where hee hea 8 5 
ord. cap. 2. of Edgar: Les: See alſothe 3. & 4. Cb rr. I 

In the Lawes of King cute cap. 8. thus t is, · zelepoec man oder Serbe 
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ear van j ʒe obe deobunʒe be Pen decoy den 7 eopþ rzroma be es 8 1 
N js Sip t 1 bonne pa teopunge ʒelæ van nælle ———— en 3 
1. babbaþ 5 ir re 1 cal pa re rulh hiv qe gab ponne pa | 

er. cynunger ler 7 bar bircopar 1 pæf land nican 5 5 

mære pod i niman unpances honne Aae del pam myny ven 
it v Febipige I deacan um do ham mzoþum bzle ; I v bele m 
Sava orlar on opa FO nelangblapopp. vo heglpum, 1; 29. healya 1 
hv nN man y hiv Sener; That a man ouſt bee care "Mi? 
{> ights- every yeare, to wit, che P ough- almes 15: nig hes re. | 
he of LO Carre b y Wherſonts de, and the fruits of the Rand Þy = Al 42 * i Li 
e bee any t Gr will not pay his Feuch, (6 as wee have Caid, that is,-rhe tet 4. tn 

tding'cothe going of his x pay chen che Kings Neve and the Bifhope, and hi 
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: that tho enen wilfally an pay theinTyched, . der 
dete the ¶ enqutrou (as Reger Heveullenropiuteth in the 4. fe venden 
after his conqueſt, having gotten ſome peptic part. a c 
and eclingof rebellious: ſpirus, who kickedathizgovernment-ar De Oe 
¶ ame, entred into a conſideration of the wel arderiogofihe Church 7. 4 
common wealth, by Whotſome Les: and therefore by the 20. 1 
Hof his Councell,ha ſũmoned all the great Prelates & — my 
with twelve other ſufficient men of wiery Shite, exp 
ed in the Lawes end enſomos of the Landi Nui i might 
lerne, by what Lawes and cuſtomes the Land iveas:governe 
E himſelf came tothe Crouun therof:ſtraitiy ch 
nadir = mon his high diſpleaſure, they 5 
| — mm without adding any thing ortoi out 
1 et who beginning wi WK the Lawes of hely = 
4 1 be —— and his Throne are eſtabliſhedh among other 
Hibertics of the Church, recorded this for one, \Which I 
p (et Jowng i in bin as it 15. penned hy the Authour, *: 
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the —, aer Landes 569. lene deri . into —— treo 
bliſh che Fair decayedby the Savonr ; —— 1 | 
nances for the Church, &framed it in unifor of Prayer ana 
——— e = uſed inthe ch _ 
before may by-our Stories appeare, (even Fl 
r- of King , who ſent to Flat berim a Biſhop of R L 
* learned men to inftru@t him and his people le in the Fai * Ba 2 
Chriſt: — — — — vr 
1 was here preached in < 
. — Leere ————— reported, one to h 7 5 
his Booke eseded an ther in che See of London, before che irruption 2 5 
of Brittiſ Savons into this Land: All which time it is not like the Cie 
Biſkops. God alut were in che Land; were vid of this —— 
Marianut niſteriv;fo that E aſſure my lelfe the payment of Tythes v 
* 2 z albeit the ¶ ongue 
teth there the authoritie of e Tuſtin, rarher than any — 
dent of the Britons, 11 for —— the doctrine of Auſtin wh 
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Fog cal ly ly how the. ſame amps Lay-catrell. 
y che —— the firſt of the ſame King cap. 14.it isacknow- 


in 25 & therthe uing for Tythes of right doth, and of old times 
* to —.— to the Spiriruall Court, and that the Jadges ofs. Ed. 3. 
ch onely have the cognifance in theſe matters. 
By the Starute ofthe 15. of Edv. the third, it is ordered, Thar Mi- 
ers of holy Church, neither for money taken forthe redempti- 
A. Maa of corporall penance, nor for proofe and accoum of Teſtaments, 
6 2 for travell taken about the ſame, nor for ſolemnitie of Marriage, 
" pr for any other ching touching the Juriſdiction of holy Church 
ſhould be appeached, or arrcſted, or driventoanſwer the Kings Ju- 
„ or other Miniſters, and thereu they ſhould have writs in 2.Henr, 4; 
be Chancerie, to the Juſtices when they —— them. 
. ſecond yeare of Henry the fourth, the Religious of the or- 
mts erriaui, that had purchaſed Buls from the Pope to be 
gnarg he payment of Tyrhes, were by a& of Parliament re- JH. 4.0. 
ed to that ſtate that they were in before... - 
lathe . yr ate of the fame King it was ordered, That all Farmers, 
OR any lands or poſſeſſions belo to any Fryers 
y all manner of Tythes due to Parſons, and Vicus 
— whoſe Pariſhes the ſame were. asthe Law of boly 
eh required, notwithſtanding the fame n ſeiſed into the 
d, or any brokidronvere made, or tobe made tothe cone 


x the 7. yeare of the ſame King, ſach religious perſons 23 

— — the Pope in the dayes ot Richerd the ſe- 

on e Diſmes pertaining) to-Pariſh Churches, 

eus, Hoſpitals,or Vicarages,nor put in execution;were forbid - 
ther time forward, to put them in execution, or to . 
to ya her in time to come. 

9 "IF er King Haury the cigth- had difolved the Mom 

== beser the —— and T — — 

to Lay met. before that time were not capable of 
—— the diſſolutĩon, wheathe Purchaſers de- 
a the aue, — — es by reaſon 


apecitic)s Statute was made in thæ 2. 


they diveſt, or occupied lands, 
the Ocditiarie,or 2 other competent Judge-of the place, ac 
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Beelen liest Lawes and —— of the Church of — 8 
after the laudable uſes end cuſt _— of the Pariſhes & places w 8 ho 

the ſamx ea bee ſued for l 5 


ding to the courſe and proceſſe of the Kings Eceleſiaſticall 
Lend: which Statute becauſe it teoke little. effect, by reaſon of 
inzcie of the people in not yeelding theſe duties to the I 
Who had Scree and that the ſaid Burchaſers could 
by the order or coutſe of the Eeclefiaſticall Lawes, ſuc for ens 
any Eccleſiaſticall Court of this Land, neither was there found 
remedy in the Common Livy of this Land, Whereby they mi 


.: - * - releevedageinſtthem.that- wrongfully derained the — Now i 
52. Hen. B. — the 32. following an other Statute was made, wherein it 
% 7 


d, that all & ſingular perſons of this Realme, and other « 8 1 
Kings Dominions, of what ſtate, degree, or condition ſever tl ; 


-were,ſhould fully,trucly,and effectually divide, ſer out, yeeld; al © 
pay all and fingular their Tythes and Offerings ro the owners, — þ 


prietarics and poſſefſors of Parfonages;Vicarages, and ater 7 2 1 


- faſticalllaces according ts the lawfull caſtortics and ui⸗ 


Pariſh and places, where ſuch Tythes or other duties rild ar iy 

due. Andin caſe where any are wronged and greeved; being ol 

an Eceleſtaſticall' or Lay perſon, for the wrongtult dereining & 

with; holding of thei Tythes'or Offerings: o any part or 

— the ſame to have full power and authoritie to — 
ſarie perſaror perſons ſo deteining the ſame, before the Ordiaaꝶ 

er competent e of the place, where ſuch wrong 

Awe] and the fame or edmpetent Jadge to have 

by ak eiche and, 88 Heats, decide,;and determine t 

by definitive ſentence, according to the courſe & 1 

Ecclefiaſticall Law, without reſervation of any right to the Ten 


rill judge to give remedie hy a ny fait or action fer 


he mme; in caſe 20 inberi 
premiſes is claimed, aid the Peron is difviſcd; c 
— put from the poſſeſyion'of the'ſame, in which eaſes = 


Statute allowerh the Temporall — 
| onely gofthe right and — 
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eig in like ſort the ſtate of the[Clergic, the benefit of 
i ſubſects, and the practice of the Ecclefiaſticall Courts of 
+& - this Land, made a Statute, whereby he did not only ratiſie, 
ccoanfirme, and allow ſuch Statutes as his Father — aa 2 
; ly made, but did further order, that every of the Kings ſab=- 
1 from thenceforth ſhould juſtly and truely without 
uud or deceit, ſet out and pay all manner of prediall tythes 
ncheir proper kinde, as they did rife and happen, in ſuch 
+ - manncr as had beene paid within the fortie yeares nextbe- 
re the making of that act, or of right or cuſtome ought to 
ee beene paid, with certaine forfeitures and penalties, as 
ell againſt them which carried away any prediall Tythes, 
fore the tenth part thereof were juſtly divided from the 
e, or otherwiſe agreed for with the owner thereof; as 
LY df againſt choſe that did let or hinder the owner thereof, 
e deputie or ſcrvant, to view, take, or carrie' away the 
*F Enacting further, that the partie ſo ſubſtracting or 
drawing any of the Tythes, obventions, profits, com- 
Y toditics, or other dueties aforeſaid, might or ſhould be 
& fl aonvented or ſucd in the Kings Eccleſiaſticall Court, by the 
{ I _ —— to the intent the Kings Eccleſiaſticall 
mig 
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Nl hide then and there determine the ſame, according 
the Kings Eccleſiaſticall Lawes. And that it ſhould not 
telawfull forthe Parſon, Vicar, or any other owner or far- 
mer thereof, contrary to the ſame act, to convent, or ſue 
ay with-holder of Tythes, or any other like dueties, be- 
fore any other Judge then Eccleſiaſticall, encepting onely 
ol the ſaid Statute things contrary or re nt to, or 
_ the effect and meaning of the Statute of eine. 

de ſecond, the fifth Chapter, the Statutes of Articuli Clers, 
fe agatis, Sylva Cedxs, the treaties De Regis 
bibitiaue, matters againſt the Statute of Anno primo 

+ prims, Capite decimo, and ſuch other matters be- 


0 8 whereĩa the Kings Court of right ought to have juriſ- 
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moſt ef thoſe matters away frourthe 

Conta So that thofe Statutes whathi then were i 

for the gend of the Bocleſisſticall Courts, are mar hems 

tbe unecy ruine and overthrow ofthe — a tos. 

rule of the Lew, and chmmon reaſon';” that 
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21 — mi meant of Becleſiaſticail ouſtomes ui 

able at the Becleſiaſticall ; ow and foover: — 

late, that men thinke all to much that goeth beſidꝭ dal 

owne net; yet there want not in theſe dayes, which goe — 
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proper Jariſdiction 
ging to his T and ſeat of Majeftic , and that which -v - 
were done by his Eccefiaſticall power, were done againſt 7 
bis Crowne and Dignitic ; whereas th + Sorry — 
in him, and his Throne i op we nb = 
ſticall power, than it is upholden 2 Temporall autho- 
iti. And therefore a mere ren dong is that, chat they ſo * 
conſtantly affirme, That cuſtomes in payment of Tythes are 
unters of 5 oy Ms rs onely, and not of Spiri- ” 
mall cognition. For, as there be ſecular cuſtomes, ſuch as 
Y  arcethe cuftomesof Mannors and Lordſhi where the Lord 
1 bath his Rent, his heriot, his reliefe and ſervice ; andthe 
rant h his homage and fealtie according to the 
unture of his Tenare, which ſecular cuſtomes, the fortna- 
med Statute De Regia Prohibetiene, forbiddeth Eceleſiuſti- 
- call to deale in : So alſo there ure Ecclefiaſticall cu- 
ſtomes, ſuchas is the payment ob Tyrhes, and ocher Berle- 
ſiſticall duties, eee 
*their hands, but te abſtaine from them, as dedicated to the 
: - oſe and triall of the ſpirituall Courts. Orherwife would 
"either the ancient Authors of the Legatines, and Provinci- 
. all conftitutions of this Land f the cldeſb of which, © are e- 
2 the dayes of Hexry the third, and the youngeſt of 
. of peywens of Tytheg fonem 6k: 
© man mes of payment "+ 
— ee 2 
d in one ame, as is at t 
hen wiced, ſave where either the negligence ofthe Parſons, 
or the coverouſheſle of the Pariſhioners hath in ſome 
's fame. Neither would theſe Statutes of 
the ei ever have — ould yay thels 
| * iter the landable — 
A Va riſhes i 
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A — for in vaine ſhall a man ſuc for that, the Law. © yu 
l. Fine fl. de allowes him no courſe to come by, if it he denyed in che pe. 


Mas ej ei o cialleſt point g to that ſuite : for this is undoubted Sa 
* mance Ts ＋ Law: — re is an authority or [uriſdiction 1 . wi 
| A | 2e legars; ted. there are in "like manner ed all thoſe things, with. n 
"I aut which that authority or urisdiRtion cannor bee ere * 

. or performed. . 


SECT. 3. 


enſtomes of payment of tythes are all ovel ar the 4 ; 
ae. 7 


An therefore it is without queſtion, as Tythes, by * 6 ; 
faid Statutes, are onely recoverable by the Eccleſiaſti. x 
7 all Law, and not elſewhere; ſo alſo the cuſtome — 1 
tbey ave paid, is only triable at the Eccleſiaſticall Law, CG. 
* therwiſe this inconvenicnee will follow thereupon, which”. 
E* gavollnatiC. in all other Lawes, beſide this of ours, is a great n | 
”— deindichs. — that the connexitie of the cauſe , which the Civilians cal! 
Ss —.— ( ontinentian c ru, will be diſmembred and disjoyned; + 
Re 5 which by all gend pollicie, together with all her parts emer: - 
| gent or anne ed, ought to be handled, diſeuſſed, and anden, 
mined before one and the ſelfe lame Judge 3 one, I meane 
not in number, but one in profeſſion, for otherwiſe I ſhould; 
by this denen. barre Appeales, af prays, k 
Which courſe, if it were held here in England, cabs 1 
ſhould not be drawn peece-meale in ſuch ſortas Medea tore 
cicero pro uu. her brother limme · meale, and one part of it carried to thia 
rens. Court, another to that, like unto the rent lims of the childe 
that were caſt here and there by Aedea, thereby to hinder © 
her father from purſuing her; but all ſhould be ended in one 
and the ſelfe ſame Court,which would be a great eaſe to the 
Aae who now to his intolerable vexation, and £ 
ges is compelled to runne from Court to Court, and to 
gather 
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oer up as it were, one lim of His cauſe Here, and another 
there, and yet happily in the end cannot make a whole and 
gBeſide, it is a migbty diſorder in a Common wealth, chus 
to amble ond Jariodidion with another, & the very contu- 
gon as well of the one Law as the other; for as Kingdomes 
ue preſerved by knowing their bounds, and keeping their 
| limits, ſo alſo juriſdictions ere maintained and upheld by 
| containing themſelves within the liſts or banks of their au- 
 thoritic. 6? 2577 05 Fenn 
Further, unles they will grant that there is an Ecclefiaſti- 
| call cuſtome, as there is a Secular Cuſtome, and that the one 
nas well to be tried in the one Court, as the other is in the 
cher, they will make their own Doctrine in the before: re. 
*hearſed Prohibition voyde, where they will have it certain; 
[that there is a Secular Cuſtome; & ifthere be a Secular Cu- 
ſome, then doubtleſſe there is alio an Eccleſiaſticall or Spi · 
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lace abſolutely but relatively; and the nature of Relatives; un verbs a 
lone to pur another, aud one to remove another: but -er de 
the Secular cuſtomes they barre the Civilian, therefore —— Wee 
they grant him the ſpirituall, for of contrary 1 an, 3 
ur contrary reaſons, and contrary effects: and that 
lich is propoſed, doth worke in that which is 
pounded-, the ſame againe that which is op 
worke in that which is opponed, by which Rule, as Tem- 
porall Lawyers are to deale in Temporall Cuſtomes, and 
ieuall men are not to intermeddle therein, ſo:alſo 
hecleſiaſticall Lawyers are to deale in Eceleſiaſticall cauſes, 
3 Lawyers are not to buſie themſelves theres * 


. ** . * . * 8 
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And that this was the intent of the King, when hee firſt 
received the Church imo his protection, with all the privi> 

thereof, may appeare hereby, that having united 
bot 3 in his owne perſon, he did not jumble 
them both together, as now they are, but kept them diſtin, 
due from the other; not onely in authoriſing the Eccle- 
* V 3  Gaſticall 


ritual! euſtome : for the word Secular, is not put in that Glacis che- 
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been Gourtathat were before, boralfoinvſingrhe oy 


werfe and phraſes that the ſuriſdictionaries fiaſtical}/ 
id uſe every where in their writings, even theſe word 
whereupon, men now take bold to frame Prohibitiong - 
vis · ( according to the laudable cuſtomes and uſages of thy 


pariſh and places where ſuch Tythes grow) which wel 


the words of Iunocgut the third, in the Decretals upon the Þ 
title of Tythe, long before theſe Statutes were made, _—_ | | 


other Statutes concerning the true payment of Tyrhes ;and 
' Linwod in the ſame title of Tythes often uſeth the very. 
ſolfe fame words and phraſes that the other doth : ſorhaf 
theſe words made no Prohibition before the Statute ( 
thinke, it cannot well be ſhewed to the contrary ) nei 
ought they to doe it nom ſinee the Statute; for that they 
are ſpok ei ſtill in the Church buſineſſe, and not in a tema 
rall matter : whoſe government, although it be under on 
and the ſelie ſamo Prince, that the ay ws xp ſtate is yet ia 
diſtinct from the fame, as ever it hath: beene fince the 
bath beene any tetled forme of Church-go — 
common. wealth, as may appeare hoth by the example fi 
Pau, which never goeth to any temporall power to puil 
the inceſtuous perſon, — there were ſundry laum 
then both in Greeke and Latin written oi theſe matters, bu 
doth ĩt by the ſpirituall ſword alone: and alſo by that, ia 
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in matters of jarre for worldly cauſes betwyeene brother ui 


— — rbids ſuch as were new Chriſtians, to goed 
law before Infidels, but adviſeth them rather to 

Judges themſelves to decide ſuch controverſies: 
which albeit in thoſe dayes was meant as well of lay Ein. 
' inns, as of the Miniſters of the Gofpell, for that the num 


ber of them then was ſmall, and the cauſes of ſuit they ui 


oneagainſt an other were not many, and might cafily be es- 


ded by one end the ſelfe ſame eonſiſtorie ; yer when tie 


bumber af the Chriſtians increaſed, and the Church gi 


ſome reſt from perſecution, the juriſdiction was againe d | 
ded eee ate Dent Rd . 
ees, wherein temporall mens eauſes and lay — whe 
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1 = or Lay men againſt Sem were Te of, and de . N 3 
ied. f 
So that this was no new deviſe of Hewy the cigth, or 
1 dee his Sonne, that when they tooke | Ac — raj the ſu.· 
ie over the Church, as they had before over the 
| common-wealth, they did . — boe both the States 
gether, and made one confuſed heape of them both, but 
Ek them tevere as they — ly affording either 
"of thom am cequall proportion o dae proven fof chat by 
hefe two parts, the K . pe is oonapleat, and Him- 
ire body of his Rex Governour ofthe whole and en- 
— of his Realme. For this was enemplaried unto 
n in al former ages, fince the Churcii and common. 
h had any loving and kind cohabitation together, as 
he | \ beene before remembred. And therefore doe they 
2 ong to the aſhes of thoſe Kings deceaſed, which by ſub- 
un fence'and ſtrained interpretations, draw theſe Lawes 
ich they intended for the benefit of the Church, and 
rch-government, to the overthrow of the ſame , as y 
2 poſitive Lawes of the Kingdome, could not * 
| the Lawes of the Church continued and ſtood. 125 
a 


„ 


"That the lintits aud bounds of Pariſhes — the Ectles » 
ee cogniſance omely. i 
pon the ſame words of the fame St | 1998 
| at any time there grow any controverſie about the 
mis or bounds of Pariſhes ) they draw the fame by like « 
importunitie from the triall of the Ycclefiafticali Law, un- 
to he Colin Law, avouching the fame alſo to be of the 
© Temporall cogniſance; and yet Linwod, who lived in the 
dayes of Henry the fifth, making a Catalogue of the ere 
; © Cipalk eratrere chat in his dayes belonged unto the 
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xh. Cant. Stew. Archbiſhop of ¶ anterbury after eAugaſtine, who himſelſe 
died in the year of our Lord God 6g3.* although otherwiſe 
the thing it ſelfe be more ancient, and deſcends from the 
counſell of Saint Paul, which he gave to T ita, to appoint 
Elders in every Citie: But that Cities and Countries again 
are divided into ſeverall Pariſhes, it was the ordinance of 
Pope Dionyfora, about the yeare 266. and from him deri. 
ved into this and other Realmes ; and the diſtinction there. 
of was chiefly deviſed, that it might be knowne of what 


4 


Tit. cap. 1. v. 5. 


* 


congregation every people were, and that ſo they might be 


L 
* 


He that ſhall trained up in the Schoole of godlineſſe under their owne* 


_— Paſtor or Miniſter. But that now the diviſion of Pariſhes 


which con- doth ſerve to other politick uſes, it comes not of the ſirſi 


cernes the ori- - g 


inall of Pariſhes, may finde ſome probable iſſue, if the courſe of Antiquitie runne cleere, 5 
©, Thoſe that firſt gave example to others in this matter. are conceived to bee the ancient 


Roman Biſhops ; for it was recorded in the Pontrfical of Damaſes (as ſome would haw 
it) But in Anaffaſius Bibliothecar. wee finde it, that when Peter had appointed & ordai- 


ned Prieſts &c. and Cletus had reduced them to a certaine number, Pope Euareſ aſſigned 


to each of them hisPariſh, or as they then aid, his Title : For ſo a Title is underſtood 
by Onupbrius and ſo in effect it may be tiken, though otherwiſe Paræcia 15 Accolatui 
ad ſacram dem, Trulus antem des ipſa. And it may ſeeme, that Tarulus inight 
bee taken for Paræeia, becauſe this hath beene taken for that : For in the C ouncels 
wee ſhall ſometimes finde a Pariſh put for a Pariſh Church, which is the meaning of Tiru- 
lute See Baronins ad —— 112. where the learned Cardinall ſetteth downe 
at what theſe Titles were. and why they were ſo called. As for the time when theſe 
Pariſhes were aſſigned by Exariſt, it muſt he about the beginning of the 2. Genturie. 


This done, ind the number of new Converts increaſing, H:gmin: placed ſeverall 


Prieſts in ſingular Pariſhes, and the chiefe of thoſe he called Cardinale. * : and 
heere we muſt be leeve, that the Romiſh Cardinals began, if at leaſt wee will bee guided 
by their Hiſtorians. In after- times Pope Dems improoved theſe conyeniences invented by 
his Anceſtours, and ſet limits to Pariſhes. And this was done about the yeare 260. If 
theſe things bee anſwerablegas they are 2 received by the Romiſh Antiquaries, 
then it may ſeeme that other Nations made che like proviſion ſooner or later, according to 
their example. And this is the rather to be belecved, becauſe this Pope Dienyſe wrote an 
Epiſtle to Se vers Biſhop of Cordwba, to obſerye this order in his Dioceſſe, andlooke 


inſtity- 


And very like it is that ic ſhould ſo be, for that Ecclefiaſticall 
men firſt in this Kingdome, made diviſions of Pariſhes, az 
by our owne Chronicles it appeareth; and the firſt practice. 
Regiſtro Eect. thereof withinthis Realme,came from Howorixe the fourth 
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153 
4 Saintes thereof, which was meere Beeleſiaſtcll but it ! 
'Y groweth out of a ſecond cauſe, that is, becauſe being ſo fiely rb 
cody primarily divided by Eccleſiaſtical men as — 3 
te the Princes therefore did uſe the opportunity thereof ſhops to doe in 
for temporall ſervices, ſubdividing the ſame againe into like manner. 
many Tythings or like ſmaller diviſions, for the more ſpee- hat was elſe- 


: ; . h 
dy ſervice of the King, and better ordering of the common- — Os 


wealth. Which our ancient Fathers well knowing, never necrely con- 
called the ſame in queſtion,acknowledging therein the god cerne, but here 


| | . : j iat home the 
they had received from Eecleſiaſticall men, by this partiti- felt diviion 


on of Countries into Pariſhes: but men of later age being of pariſhes is 
ee thankfull than they, and loath to ſeeme beholding to aſcribed to H- 
Teeleſiaſticall Courts for any matter of good order and diſ- norins Arch- 

plition, have arrogated the ſame wholly to the Temporall biſhop cf Con- 
Courts; as though the Eccleſiaſtical! Judge could not as Auche' hes 
vu diſcerne what two or three honeſt men depoſe and ſay hath cited out 
N ky of the Regiſter, 
anditis approved by Cambdew. Sed cavendum c. ſaith Marſil in his Booke de red. Ec« 

dl. rey. 12. But heed muſt be taken to the Equiyocation of the word Pariſh z for it hath 

not alwayes had one and the ſame acception. 8 omtime when nothing is named but a Pa- 

th, the whole Dioceſſe is underſtood , and this notion of the word often occurres in the 
Councels and elſe-Where. According to this ſence Barbatia ſpake a wide word for the 

Pope, where he ſaith, that in reſpe of him, the whole world was but one Pariſh, tract. 

| & praffant. Cardinal. Othervviſe, A Pariſh is taken for ſuch a part of the Dioceſſe, which 

8 aſſigned to ſome Prieſt, arbitrarily ſent and maintained by the Biſhop z for it is to bee 
noted; that ſuch a Pariſh paid all dnes to him, and he to his Clergie, for the primitive 
cmmunitie of living, becauſe of inconvenience ceaſing in the Church, this cuſtome 

as introduced, that all Church dues ſhould be at the Biſhops diſpoſing, ſo, that being 
etrically divided into foure pottions, he ſhould have one part, and his Clergie an o- 

the third to be diſſtributed to the poore and ſtrangers, and the laſt part to be reſerved 

w the Pariſhioners for the repairing of Churches. And that this was the uſe, eſpecially of 

te Romiſh Church, plainely appeareth by the anſwer of Gregorie to our Auſtin, in Bede, 
. 1 cap, 27. The collection of theſe dues was committed to the care of the-Chorepyſ= 
pu, as appeareth by an Arabick Canon of the firſt Councell of Nice, which 1 
with other Oecumenicall Councels, and thoſe Canons which are called the Apoſtles, and 

fome hiſtory of the primitive times, out of Clement gc, wie enjoy and eſteeme as a moſt 
uliar monument tranſported hither out of the Eaſterne world, and placed in our pub- 
| ck Librarie, by che bountie of a worthy Benefactor Sir Thomas Roe, The latter end of 
: that Canon ſaith thus, but for our great want of Arabick Characters, it muſt be read in 
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5 h i as concerning the limits or bounds of a Pariſh, as twelve 
M2 TP! meane men of the countrie, who are upon like depoſitiong 
d to give up their verdict, But for the limits of Biſhopricks, 
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where the Canon provi- : NN in 5 HN * 1 NV 
deth, that it ſhould belong tothe charge of the Chorepiſcops to ſee, that in every of theirſeye. 
rall Cities and Countrey-villages theſe dues ſhould be collected proportionably, as every 
lace ſhould be found able; and that theſe dues ſo collected, ſhould bee every yeare 
— to the Biſhops place of abode, that there they might bee diſpoſed of toward the 
maintenance of the Biſhop, the reliefe of the poore and ſtrangers, and the encouragement 
of his Clei gie, that ſo there might be concord and unanimity berwcene him and them, x. 
The Latine Tranſlation of cheſe Canons is ſet forth by Turrias and Alrhonſ. Piſan, and 
is to bee found inthe 1. Tome of the Councels ſet forth by B. In the Tranſlation, 
this Canon is the 54-bur hee that mindech to ſee it inthe Arabick, muſt looke for the gt, 
Some ſay, that theſe Canons are ſuppoſititious; I only know that they may bee ſa, nat 
that they are: and however it be dull to entertaine any thing that ſhall be obtruded, yet the 
rejection of ancient Authors and Councels ſhould be warily concluded upon. Thus mud 
notwithſtanding is recorded, that by reaſon of the Arian incendiaries, a compleat number 
of the Canons Fthis Councell was ſo rarely found, that Arbanaſiu: himſelfe, who wa 
preſent at che Synod, was forc'ttoſend into theſe parts, tothe Biſhop of Rome that tha 
was, to deſire from him a perfect copie, becauſe inthe Eaſterne world, few or none had 
eſcaped the fire of the Arians, This wee have out of choſe Epiſtles , which are ſuppoſed to 
have paſt berweene Pope Marte and 4thaneſims concerning the burning of the decrees d 
this firſt Nicene Councell ; and if theſe be true, the Canons here are the leſſe to be ſulpe 
Red : Burt againſt the credit of choſe Epiſt les, the Cardinals Bellarmune and Baronius ham 
conſented, and it may well be thought they have ſome cauſe, for that theſe Canons mug 
availe their faction, and depend not a little upon the authoritie of theſe Epiſtles ; yet th 
reaſons againſt theſe Epiſtles are, for the moſt part, chronologicall; and becauſe ſuch a 
theſe are fable to much haz ard, therefore our confidence in beleeving may be arbicrarie, 
& at our own diſpoſing. But be theſe Canons how they will, yet a moſt expreſſe momi- 
ment of this Qu Adripartite divition of Church dues, may be noted out of an Arabick Cx 
non of the Councell of Antioch, Canon 21. I ſay, an Arabick, not for curioſitie, but be- 
cauſe I finde this matter more fully there ſer done, for the Greeke ſaith thus, Emoxony 
i & Ennanciay oe iF uciar woe Notnely eig mir me Tis Seouuiry us 
ens eunaeigg Y e Ge. That the Biſhop (hall have the Church dues in his pod, 
that he may diſpoſe of them :o every one that needeth, religiouſly and in the feare of God, 


But the Arabick Canon more diſtin&ly —P2> UNIT 0 do vo 5PON 
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That the Biſhop ſhall have at his diſpoſing the Church dues and revenues, to the end, that 


he may divide and diſtribute them to his Clergie, to the Pariſhianers ( for the repairing of 
Churches) to the poore and needie, and that he may take to himſclfe what ſhall be neceſ- 
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acknowledge that they are Temporall, for that they were ſarie for his 
not primarily deſigned out by Eceleſiaſticall men, and their owne expence 
direction, but were aſſigned to provinces, or Shires, firſt _— This g- 
deſcribed and diſtinguiſhed by Princes : but for Pariſhes, fat Divi 
neither reaſon nor antiquity concurres with them, that they in moſt places, 
thould be t ,or that they ſhonld be uſurped or chal- bur moſt prin- 
ed to be of the temporall cogniſance. cipally in the 


B.. . Roma Church. 
And ſo much for thoſe Prohibitions, which they com- Por in fem d. 


monly frame out of the 27. and 3a. of Henry the eight, not ther the Biſhop 


had the third 
See Fileſacus in his Booke De Sacra — — Authorizave, 

Concerning the originall of a Pariſh in tkeſe two former Acceptions, it may be ac- 
knowledged to bee a device of the ancient Roman Biſhops, and to have beene derived 
from them to other Nativas. But a Pariſh may be allo taken for ſuch a part of the Dio- 
ceſſes which is limited to ſome celidentiarie incumbent, allowed by the Biſhop, and main · 

' Bined by the Church dues in his ovvne right. And this conſideration of a Pariſh moſt of 
M agreeth with thoſe which we now have. And it may very well 3 theſe 
die Patiſhes have had their beginning from the inconveniences of the former. And the 
ent and limitation of theſe, how ever it might have ſpeciall encouragement from” 
the devotion af lay men, yet the principall ſtroke was alwaycs given by the Eccleſiaſti- 
all, to whom it pertainedtoconſecrate the Churches, and make them baptiſteriall. And 
thar the dividing of Pariſhes ſhould of right belong unto Eccleſiaſticall men, it may 
le the more reaſonable , becauſe the firſt that ever divided any Pariſhes yyere the Ro- 
man Biſhops, and they did not onely ſo, but alſo gave direction to other Prelates in 
their Ceverall Provinces to doe the like, clpeciatly if that be true, which wee have former · 
＋ out of that Epiſtle of Pope Dexs: to the Spaniſh Biſhop. However Alea ander the 
ird C. Avariia. De pr . & Drg. gave command to the Canons Regular of 
Yorke Dioceſſe, that they ſhoulif not preſume to divide Pariſhes fine conſenſu Archie» 
piſceps, And ſome encouragement may be had from a decree made in a Synod holden at 
Wefminfler, bout the years 1147. which ſaith, c. 4. Vallus Abbas, noe Pris 
254 Manachus aus 7 2 Cecleſiam, five derimam, ſen qualibet beneficia Eccleſia- 
ies, de dono luis accipret. ſine propri: Epeſcaps anthoritate, & conſenſu : quod {5 pra- 
— am Fuerit, ny erit 2 hu 17 4 . Chron. MS, r ph ed gr 
the like intimation is given in an other Councell, holden at the ſame place, in the yeare 
1149. called by the moſt Reverend Father in God Mullum, then Lord Archbiſhop of 
bury, There it is ſaid cop. 10. Vr mulls perſons Ecclefias vel decimas ſen qualibet 

Eeci ica beneficia det vel acciptat ſe conſenſw & authoritate . If wee 

y thele decrees to the matter in hand wee may deduce ſome thing ani werable to that 

Auch is inquired. Beſides, Lay men were not to medle with the atdering of Tythe-pay» 

hem, and yet in chisdiviſion of Pariſhes, a principall reſpe& was had to the conſide» 

ntion of Tythes, and therefore it was, that Pariſhes were limited with ſuch great care 

n curioſuie. Por Barrel ſaid, That if it were doubted concerning 2a houſe, in what 

riſh it ſhould Rand, ir muſt bee conceived to bee of that into which it opens, if it 

oencd ſeverall wayes,a poſterne * not reſpected, but it Was 8 to belong 
| X 2 : that 
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5M into which that there are no more but theſe, but that having a taſte of | 
it opened at che theſe, there may be like Judgement made of the reſt. 


* 
— 


- 


At what time this laſt kinde of Pariſhes began elle where, wee enquire not, when 
they began here at tn wes finde not, unlefſe'wee underſtand ſuch: as theſe in the Di. 
viſion of Honorius: ever they muſt be in uſe before the dayes of Edgar, as it ſeemei 


* 


by the S ixon Lawes of that time. See the Lawes of Edgar, cad 1· 


SECT. 5. 


That the clauſe of treble Dammages in the 13. chapter 2 
Edward the fixt is to be ſued in the Eccleſiaſticall Courti 
. onely. 


Ut of the Statute of the a. of C dmard che ſixt cap. 130 
they raiſe many Prohibitions, the firſt whereof ii 
order of the Statute, although the laſt in practiſe, is the pro 
hibition of treble dammages, upon not dividing and ſetting 
out of Tythes, or at the leaſt, for the not compounding for 
them before they be carried away: Which forfeiture they 


| iuggeſt,and thereupon bring a Prohibition, and fo draw the 
who 


le ſuit of Tythes into their Courts, contrary to the true 
meaning of this ſtatute, which would have thoſe treble dam. 


mages, in caſe of not juſtly dividing and ſetting out, or not 


compounding for the Tythes before they be carried away, 
be no leſſe recoverable before an Eccleſiaſticall Judge accor. 
ding to the Kings Eecleſiaſticall Law, than the forfeiture of 
double value (by the letting and opping of them to be car- 
ried away , whereby they are toſt, with the coſts thereon 
growing) is remediable at the fame Law : For albeit the 
clauſe which is to redreſſe this wrong, be put after that part 
of the Statute, which concernes the | dont and letting of 
Tythes to be carried away, yet when there is as great reaſon 
hatt it ſhould ſtretch it ſelf to the firſt branch of the provi- 
ſion, as to the ſecond, and the ſecond branch hangeth on the 
firſt by a conjunction copulative, & there is no hetorogeny 


or diſparitic in the matter, hereby it may not be as well 


verified inthe one branch, as in the other, I ſee no reaſon 
why it ſhould not equally reſpect them both, 7 
to the rule of the Law ; Claaſula in fine poſita refertur 
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eum precedentia, maxime quanda uon reſultaret imrile tts 


| confrarixs jus; as here it doth not : for the intendmient of 


ofcither branch of the Statute is, to procuxre hy their ſtve- 
rallforfeitures, a juſt and true payment of Tythes;,! che 
recovery whereof, as the preciſe words of the Statute in 
one member reſtraine unto the Eccleſiaſticall Law ſo the 
Identitie of reaſon in the other member doth coafirme' it 
unto the ſame Lau, for where thers is the like:reafon orf 
equitie, there ought to bee the like diſpoſition or order of 
Ia > yas A. > 8 r ai. A ao 1 11 „1 ne 


_ Beſide if the principall cauſe it ſelfe be: triable ihthe Rc 
cleſiaſticall Court, hy fhould not thoſethings which! 
thereon bee tryed in the ſame Eourt, for they are hui as id 
were acceſſories to the principall, and ſo not onely follow 
the nature of the principall, but alſo belong to the Court of 
the principall, and are. determinable where the principall 


is, for otherwiſe happily there might fall out contrary ſen- 
tences of dne and the ſelſo ſamæ thing. the on 
the other abſolvinn gn onecond 


Further, in that Court wberein the coutle of Juſtice al- 
ready is begun, the cauſe may with leſſe labour and eaſier 


expences be ended, being for che moſt parti c 
by one ſentence. eban that a be proceſs, — 
gin before another Judge, who. knoweth dime or nothing 
ofthe principall matter, and therefore cannot ſo eaſily de- 
tide the acceſſoric i.. ον e to ngo ods 03 200 be 


b Laſtly, thaſe whicli take this courſe abt ſut᷑miſtœ furl 


ſeitute, then to dhe original ſuit, ubereupomtheſbru 


feicure grew into queſtion, bring in a proceeiling tar diffe- 
rent fromthe common ſtile ofall well ordered Courts, in 
ill Nations among hom tho conuſangei of the eig und 
wall thencof gaeth htfore, and the f ffliture:om ut uin 
thereof followeth alter But inchis Hyſt un prbremntheiex- 
edution is in the forward, and the tryall is: in the rere ward: 
mn which doing they deale much like as Cacau the Gant 
dealed with Hercules Oxen, ho, tu the intent tlldt H 
In ſhguld not finde What Wee Ag 
% 3 ack» 


: r n 
e N W n & 0 . 
PW 9 
55 . — i * LS, e * 
5 " - * 
- 


— 


2 8 1 I * 
n W N 
N . , ß 
n OS RI Ss 1 * 
: 8 
* 8 
" 
8 


A * 
"Revs — Ss 8 5 BY 


"7: vier ow 55 Coil „ 


back ward hy the tayle into his Cave; but as that device | 
ſerved not Carus, but that Herrules had his Oxen againe, ſo 
it is to be the Reverend Judges ofthe Land, will 
not long ſuffer this ſubtiltie to — but as it came in 
like a Foxe, and reigned as a Wolfe, io in the end it ſhall | 
dye and vaniſh away like a vaine device, much like the de- 
ſtinĩe of Boniface the cigth :- for the reverend Judges are 
not onely to miniſter jultice berweeng man and man, ſo that 
every man may have hisowne, and none be re- by 
an other, but alſe they are to carrie an u rig! he and indiffe. 
rent hand berweene ſuriſdiction & Juri — though 
themſclvesbe particsto the — d that one 

riſdiction cate not up an other, as the Locuſts in Egype 
devourcd up all the greene things of the land. 


| SECT. 6. 
That the nanaing of Lew or Statato in 4 Starmte,deth wot 


male it to be of the Temporal c RET 
ter thergof be Lale 2 


Akne —— ebe of the words of this | 


— prefcription, orcom-— 
—*— reall )- — which paſſeth under any of 

theſe tearms muſt belong to the triall of the Common Law, 
and not to the cogniſance of the Eccleſiaſticall Law, and 
that ſorſcoth, theſe werds and tearms are cxprefied 
inthe Stacuce : which is much like unto that, as one would 
naades have a honſe, to be Maſter Peacocks houſe, becauſe 
hee ſaw a Peacock ſit upon the top theroof : But it is not 
the —— — — that makes it to 
be ofthe: dogniſance, or otherwiſe : but it is the 
nature or qualitie ofthe thing named, that rangeth ic under 
the one Law, or the other. So that if the matter ordered in 
the Law or Statute be Temporall, the cogniſance ſhall bet 
Tempordlli; if Spiritnall, then che caſe is determinable in 
2 Lawderthiy Proviſo is not * 


eth where the Eccleſiaſticall Judge is to 55 


eee eee 5ST e eee 


porall Lawyers, which are made and promulged 


roviſoconteined ; but it, is rather directive, and ſhew.- 
ive way to ime 
munities, and to pronounce for them: ſo that for any thing 
is conteined in this Proviſo to the contrary, the cognitance 


of theſe matters, eſpecially, Priviledge, Preſeription, and 


Compoſition, ſtill remaineth at the triall of the Becleſiaſti- 
call Law, as they did before this Proviſo was made for 
Tythes, and other Eccleſiaſticall dueties, as may appeare by 
the ſeverall titles in the fame Law hereon written. 
And for the other words, Law and Statute] therein men- 
tioned : (when as the King hath two Capacities of govern. 
ment in him, the one Spirituall, the other Temporall, and 
his high Court of Parliament, wherein Lawes are made, 
doth ſtand as well of Spirituall men, as Temporall men,and 
fo ought to ſtand in both houſes, if the ancient Booke De 
modo tenends Parliaments be true and authenticall, which 


makes the upper Houſe of three States, the Kings Majeſtie, 


the Lords Spirituall, and the Lords Temporall ; and the 
lower Houie in like ſort of three other, the Knights, the 
Procurators for the Clergic, and the Burgeſſes; and his 
Majeſtic hath within this Realme aſwell Eccleſiaſticall 
Lawyers, as Temporall, which are no leſſe able to judge 
and determine of Ecclefiaſticall matters, then the Tempo. 
tall Lawyers of tewporall buſineſſe) It is not to be imagi- 
ned, but as his ſacred Majeſtic will have thoſe Lawes to 

held Temporall, and to have their conſtructions from Tem- 


Temporall rights and cauſes : So alſo his Highneſſe plea» 
{ure is, and ever hath beene ot all his predeceſſours, Kings 
and Queenes of this Land, that ſuch Lawes and Statutes as 


are ſer out and publiſhed upon Eccleſiaſticall things and 


matters, ſhall be taken and accounted Eccleſiafticall, and 
interpreted by Eccleſiaſticall Lawyers, although either of 
them have interchangeably each others voyce in them, to 
make them a Law. —_ 
n 


* 2 ” 
7 5 : 99 5 
7/8 o as DT ONSET WY OR TA RI 8 * Sg. ol N v 
: IRS ns OS PT oh 2) N N 8 e 8 . * Ko „ 
9 n . . „ ccc 8 Fc DM REEL Lo ge 62 ts "0 ED 
* 2 < 5 83 7 4 Ws of of 8 11 1233 N * SY 4 TOONS WE A N 0 8 N 
* 2 , „ Da 8 * * N ; . 4 r 28 Rs ag a Gees eg I CIP ITY (ers, p 
. . — S 2 2 4 o 4 3 . Sz A H © « . * + = 
* £ " bo 4 
F AN C E a 
* 3 7 


N 4 as the laſt Proviſo ofthis Satute is, whereby Eocleæſiaſticall 
Ons are forbidden to hold plea of any thing that is in the 
Aid P 


Depreſcript, 
{1b.2. tit, 26, 
De Privileg. 
lib. 5. mlt. 3 3. 
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And chat the King doth. e life into either of the 


Lawes, when as yet their ſubſtance is unperfect, and th 

are as it were Embryons, is in temporall matters, by his 
temporall authoritie, and in ſpirituall matters, by his ſpi- 
ricuall authoritie, for to that end he bath his double digni- 
tie in that place, as alſo the Eccleſiaſticall Prelates ſuſtaiue 
two perſons in that place, the one as they are Barons, the 
other as they are Biſhops: So that even the orders of the 
Houſe doe evince, that there are two ſorts of Lawes in that 
place unconfounded both in the head and the body, al- 
though for communion ſake, and to adde more ſtrength to 
eachof them, the generall allowance paſfeth over them all, 


And as they reſt unconfounded in the creation of them, a. 


4 4 
>< 


ought they to be likewiſe in the execution of them: & asthe I} | 


Temporall-Law ſorts to the Temporall Lawyers, ſo the 


Spirituall Lawes oriStatutes ſhould be allowed and allotted 
unto the Spirituall Lawyers. 3 


And as the nomination of theſe words Law or Statute in 


this precedent Proviſo, makes not the Law or Statute Tem. 
porall, but chat it may remain wholly Eccleſiaſticall, by rea- 
ſon of the Spirituall matters it doth containe, & the power 
of him that quickneth it, & powreth life thereinto: ſo much 
leſſe can the inſerting of theſe tearmes, Priviledges, Pre- 
ſeriptions, or Compoſition reall, intitle the Common Law 
to the right thereof, or the Profefſours of the ſaid Law to 
the interpretation thereof, for that matters of theſe titles 
ſo farre as they concerne Tythes, and other Eccleſiafticall 
dueties, have beene evermore ſince there hath beene any 
Ecclefiaſticall Law in this Land ( which hath beene neere 
as long as there hath beene any profeſſion of Chriſtianitie 
with us) of Ecclefiaſticall ordinance , neither ever were 
of the Temporall cogniſance, untill now of late, that they 
tranſubſtantiate every thing into their owne profeſſion ; as 
Aidas turned or tranſubſtantiated every thing that hee 
touched into gold. 
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C HAP. III. 


\ 


S ECT. 1. 


1 paſſe. that when tythes were never clogged with 


| verfion of the Jewes policie, unto the Chriſtian Church 


thereof. 


euſtome, preſcription, or compoſition under the Law, they 
clogged with the ſame under the Goſpel, and the cauſes 


NS 


Ur here it will not bee amiſſe to inquire, (ſince Tythes 


came inthe 


7 of the primitive Church, within 


deſtruction of Feraſalem, and the ſub- 


| common-wealth, void of all theſe incumbrances, as ſh 


- appeare after by the teſtimonie of ſundrie of the ancient 
 B Fathers, which were neere the Apoſtles time)howit comes 
b paſſe ( ſince Tythes are no leiſe the Lords portion now, 

Ir en, and in the Patriarches time beforg 


them ) t 


t theſe greevances have come upon them more 


under the Goſpel, than ever they did under the Law : for 
then never any Lay man durſt ftretch out his hand unto 
them, £6 diminiſh any part thereof, but hee was charged 
with robberie by the Lords owne mouth; and in puniſhs 
ment thereof, the heavens were ſhur up for giving raine 
kno the earth; and the Palmer-worme and Graſflopper 
were ſent to devour all the greene things upon the earth. 
And for Eeccleſiaſticall men, it is not read any where in the 
Scripture, that ever they attempted to grant out any privi- 
ledge of Tythes to any perſon, other than to whom they 
were diſpoſed by the Law, or to make any compoſition 
|| thereof berweene the Lay Jew, and the Lords Levites: e- 
' | ety ef the which have beene, not onely attempted againſt 
Ide Church in Chriſtianitie, but executed with great gree- 
dineſſe : ſo farre worſe hath beene the ſtate of the Miniſtery 


LEV) 


Jer the Goſpel, than was the condition of the Prieſts and 
' | Lrvitegunder the Law. “. 1 rol 2s THAI of 
gt. 
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SECT. 3. 


That the cauſes are two fold : Firſt, The violent intruſion of 
men ; and ſecondly, The over. much cariefitie of 
Schoole men ; and firſt of the firſt cauſe, and therein con. 
cerning, Charles Martels [ufeudations , and the violent 
preſcriptions enſuing thereupon. 
He beginning whereof, although it be hard for mee to 
finde out, becauſe there is ſmall memory thereof left in 
$cories ; yet as farre as I can by all probabilities conjecturt, 
this great alteration in Eceleſiaſticall matters, came by two 
occaſions : the one by the violence of the Laitie, thruſting | 
themſelves into theſe Eccleftaſticall rights, contrary to the | 
firſt inſticution thereof ; for when they were firſt received 
into the Chriſtian world, they were received and yeelded 
to ſor the benefite of the Clergie onely, as in former time 
p_ the Law, they had becne for the uſe of the Prieſts aug. 
evites onely: The other was, the tœ to much curiotie of 
Schelmen, who being not content with the fimple enters 
taiament of Tythes into the Church, as the ancient Fathers 


of the primitive Church received them, would needes ſack | 


aut holv, and in what right, and in what quantitiè this pra. 
fic >ngs unto the Church, wherein they didby theis 
overmuch ſubtilry, rather confound the truth, than make 
that appearc hi intended to doe. By. the firſt of 
theſe was bronght inthae great Preſcription, which is cab 
led the preſeriptionbeyond the Latrras Conncell,wwherchy 
Lay men held Tythes in fee, without paying any = 
thereforeuatothe Church; and out of that iſſued the 
of thoſe pettie Preſcriptions, which wge now have, which 
ate nothing elſe but imitations of the firſt. By the ſecond 
eame in Priviledges, Cuſtomes, and Compolitions z or if 
they came not in wholly by them, yet ſarely were they 
much ſtrengthned by them; but of either of theſe after i 
their places. But for that of all theſe forenamed greevaty 
ges inthe Church, as farre as my reading ſerves 2 
0 2 Y Leription 
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F {tiption-is the eldeſt; and firft ruſht into the Church, and 
"BY violated the Liberties thereof; I will firſt begin thereby, 
& ſhew upon what occaſion it firſt ſeiſed upon the Church, 
d prevailed againſt her, and then will I ſpeake of the reſt 
in order. | 
It is out of queſtion, that from the time of Origen, who 
lived within foure ſcore yeares after the death of Saint 
. Jobs the Evangeliſt, as alſo did Cyprian, who was his coE- 
F quall in time, and ſo _ by the ages of hryſeſtome, Am · 
. broſe, and Auguſtine, and ſome of the purer Popes, as Dr.- 
ban the ſecond, Dionyſiuu, and Gregorie the great,there was 
geduſe of Tythe inthe Churches, where Chriſtian Reli- 
gion was imbraced. as may appeare by every of their teſti- 
monics, that God had not appointed it to bee a proviſion 
onely for ſuch as ſerved at the Altar under the Law, but al- 
ſo was purpoſed by him from the beginning, to be a main- 
— for the moment nu the Goſpel c — _ 
fore Origes in his xi. Homily upon N 5 ing o 
1 Mn Dick thus, I hold it — that this Law pe. ty 
tept he obſerved according tothe letter: and upon the 22, 
of Mathew, hee thinketh Chriſts words uttered there as 
F concerning Tythe, to be a precept no leſſe neeeffarie for the 
aſc of Chriſtians, than they had beene for the Jewes : and 
- therefore hee accounteth Tythe neither ceremoniall, nor 
diciall, but morall and perpetuall. Cypries in his Lxvi. 
piſtle, adviſeth the Clergie of his time, ſince they had 
Tythes allotted unto them for their maintenance, they 
ſhould not abſent themfelves from Gods ſervice. Chryſo- 
"Some upon the viij. of the Act. uſeth this argument to per- 
ſuade husband-men to pay their Tythes truely unto the 
Church, That it is god for them ſo to doe, for that there 
are continuall prayers and interceſſions made for them by 
the Miniſteric. Jerome upon Timorbie ſaith, The precept of 
33 of Tythes, is aſwell to be underſtood in the Chri- 
iifin people, as in the Jewes. Reade An roſe, in his 
Lent Sermon, and Auguſtine in his xliiij. Homily, and 
Gregorie in his xvj. Homily, and you ſhall finde no leſſe 
8 12 | plaine 
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among the Chriſtians, than the former were. Adde to theſe 


the practice of Diomſius himſelfe, who by Jeromes account 
flouriſhed in the ycare 266. who not onely divided out 
Partſhes, drawing the example thereof from Saint Y, 


who firſt appointed Biſhops in Cities, but alſo aſſigned or. 
derly to every Pariſh his Tythes. All which held in the 
Chriſtian common-wealth, in a decent and comely ſort,un. 
till the irruption of the Hannes, Gothes, and Vandals, upon 


the Chriſtian world, who firſt invading Italie under the 


Emperour Fwſtiniay, did for many yeares ſo harrow the 
whole Countrie, and ſpecially Lombardie, as that they leſt 


not almoſt a man of excellent Religion any where unperſe. 


cuted, overturned Churches, burnt Libraries, overthrew 


Scholes of learning, and to be ſhort, what wickedneſſe did 
they not? inſomuch as Gregorie the great, being otherwile 
a very god man, and one that did relye himſclfe upon the 
providence of Almightie God, verily thought and taught 

that the end of all things was then come: but after thoſe: 


fierce and barbarous people once ſet their face to goe a« 

Hoſpmian. de gainſt France, (which had beene hitherto free from that 
er;g. Menach, inundation) which happened in the dayes of King Tbeade- 
e rick, who lived about the 650. yeare of the incarnation of 
Pc re our Saviour Jeſus Chriſt ; * Charles Martel the Father of 
wee finde in - P#pin, after King of France, being then great maſter of the 
Storie thus, Kings houſe, would not (although otherwiſe hee were a 
That though very victorious man, and valiant Captaine ) oppoſe him- 
1 ſelfe againſt them, unleſſe · the under-clergie of Fraxce 
. ſpirit, would be content to reſigne every man his Tythes into his 
and vouchſafes hands, that thereby hee might reward the Souldiers, and 
great protecti · ſupport the charges of the warre then preſent: which the 
en to thepert pre Clergie, in reſpect of the eminent danger, and for that 


_ 8 Charles Mantel himſelfe did ſolemnly vow and promiſe, 


Alo wee finde, 


that he gave occaſion to many miſerable inconveniences to follow, by ſuffering himſelfe 
to be ſo notorious and unuſuall an example of Sacriledge. For, waen his great deſigne a- 
gainſt the Saracen: ood in agitation, hee refuſed to put himſelfe upon ſo deſper ate an 
attempt, unleſſe the Clicrgie would yeeld up their Tythes and maintenance for the time 
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and Eccleſiaſticall Law. 165 


vat they ſhould be forborne no longer, than for the time of being tox dj 
tte warre, and that they ſhould be reſtored unto them a- the expences of 4 


* 


ne at the end of the warre, with a further gratuitie for the . gy | 
ir god will, yeelded moſt willingly thereunto, ſpecially — 
the Biſhops not contradicting it, leaving to themſelves a ted of, moved 


{mall portion of their living onely, during the time of the chereto by the 


dunger. Whereupon Charles Martel undertaking the en- erigencies of 


8 that age, and 
the faire pretence of Martel, who promiſed, that at his ſafe returne he woul:! reſtore all 
zgaine, and that with ample intereſt, but that Charles never did this, theſe dayes can 


B rcftifierothoſe. This fact of Martel, if it were ſo, was exeerable, and if ic werenot, yet the 
ꝓpinion of it hath beene ſo harſhly entertained by Tradition, that we finde him confident- 


damned in the Legend. And this Storie of his damnation is faſtned upon Euchere Bi- 
of Orleance, who is ſaid to have. ſeene in a viſion this Martel in hell torments: 


and that Euchere might belceve what hee ſaw, an Angel inſtructeth him to ſeeke for 
- Mertel in his Sepulchre, arid ſo hee did, but found him not, but hee found the place all 
black, and in ſtead of Charles, atdirefull Serpept. See the Annals of Orleance. Concerning 
de damnation of Martel, wee have nothing to ſay, what may bee thought of the viſion 
hall here after be enquired, This is certaine and belet ved by all, that thus Charles was a 


eſſout of the Church For to let paſſe that of Hinomare Archbiſhop of Rhemt, 

Gregorie of Tholows, S gebers and others, it is obſervable, that this could not bee omitted 
by Depleiæ himſelfe, one of the greateſt friends that ever” Martel ſhall finde in Hiſtorie. 
For though this Authour in one place ſpending his credit upon the admiration of Charles, 
ſeueth lum in che ſame line with Julius Ceſar and great Alexander, warranting him to be 
Sans dowbre le plus * bomme que Ia France aut jamais preduu, yet elſe· where he could 
not denie, but that i Avi banmni aucun: Eneſques de leur ſeiges & mu en leur place des 
bemwes las, hee had thruſt Biſhops out of their Sees, and put lay men in their place J and 
io make up the complementof this ſactiledge, hee ſpared not that Biſhop of Rherms g 
avert lere des fonts de Bapteſme, as Fauchet hath obſerved. To weigh downe this 
2 impietie Dupleix bringeth into the ſcale cent mulle ame, à 1 00000 ſoules converted to 
hriſtianitie by the helpe of this Charles: but the converſion was wraught by the Arch- 
biſiop of Men, and if it were promoted by Martel it was well; yet his Sonne Pi 
thought this ſatisfaction too little, and therefore vo ut eſtre in hum e le ventre & A face 
centreterre pour *expration des peckes de ſon Pere, hee would bee interred with his face 


aud belly downward) to expiate his Fathers tranſ, reſſions, as Dupleix alſo was conten- 


ted to obſerve, and it is to be found in the Antiquities of France, 

Therefore Charles Martels Sacriledge in generall muſt be granted. But it hath beene 

afo conſtintly received, that in particular this Charles defrauded the Church of her 

Tyhes, as hath beene ſaid. But. this paſſage of the Storie hath found ſome oppolitian, 

One of the firſt that ever ſhewed himſelfe an adverſarie to this opinion, was 1 Paſ- 

Ps a man, whom though wee forſake in this particular, yet wee may ſafely commend 
his vas ie tie of lezrning otherwiſe, an ample teſtimonic whereof he hath given in his 


© Booke De Recherches de la France: ſaving that hee cannot be pardoned for his harſh and 
evious minde towards the dignitic and Juriſdiction of the Clergie, which diſcovereth ic 
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Arview of the ( vile 


ſcife in leverall terprize, got a mighty great yictorie againſt the enemies 
paſſages of his inſomuch that hee flew in one batrell 34500. of the Infi- 
_ _ dels: which battell being happily atchicved, and the dan- 

n the fame ger of the warre being paſt, the pore Clergie.men hoping 


Booke Ch „ . * 8 2 . 
35. ws is to receive againe their Tythes, according as it was promi- 


Des Diſmes In- ſed them by Charles Martel, they were put fromthe poſs 


feodtei, Con- ſeſſion thereof, and ſay or doe what they could, their bene. 


cerning che In- fices were divided before their face, in recompence of 


Tythes head: their ſervice, to ſuch of the Nobilitic as had done valiantly 


yentureth to o- 
verthroyv the received opinion, The maine reaſon hee urgeth ( as farre as I conceine 
him) is, for that thoſe who firſt and anciently wrote the Hiſtorie of their Kings, or other- 


wiſe rooke notice of the acts of Charles, doc nor accuſe him of any ſuch Infeudations. Bu 


to this I ſuppoſe ſome anſwer may be conceived in this manner. 

he principall Hiſtortographer of vvhom vyce are to conſider in this caſe, muſt bee 
Aimoine, vvho wrote the Storie of the French Kings, and what was delivered in his Chro- 
nicle concerning the times wee aime at, for the moſt part, made up the Bookes of thoſe 


Writers that ſucceeded, for ſome certaine centuries of yeares, This Aim ( Sen 
Caith ) makerh no mention of that Act of Marre!: tis true, neither maketh he mentions | 


any Sacriledge at all, no not ſo much as Stephen himſelfe, and all Writers belceve that 
Martel was guilty of: And I ſhould wonder if hee had, for Amore lived in the time 


of Charles the great, and what he wrote concerning him and his anceſtours, hee rece 


ved from Autmare Chaplaine to the ſame Charles, and this is too neere the time of 
Martel for a true Hiſtorian, Indeede the lives of pious Princes may be written before 
their deaths, and if there happen an unworthy paſſage, it is not corrected in their Storie, 
but their Converſation: But when a great King proves not his firſt Hiſtorians 
muſt be worſe, for no Subject may dare to write what ſuch a Soveraigne could commit, 
And therefore if an ill Act occurre, the Hiſtorian muſt diſſemble or defend it; for wha 
ere be after thought of great mens actions, yet when they are newly done, either they 
muſt not be menrioned, or if they be, they muſt be magnified, Therefore Autmare, who 
depended upon Charles the Great, mult not tell ſuch tales of his Grandfarher And for 
this cauſe it is, that when Aimoine ſpeakes of Marred, he ſtyles him wrum ſag acoſuman, 
and viren egreginm adding moreover that his atchievements were accompliſhed Chr: 
imb prefide : See lib. 4. c. 57. where alſo relating his victories, he eompareth the 
ſiege of Avignon to thar of ſericho, as if Charterhad march on like thoſe great Comma 
ders of Ife. aul, and the wals of Avig»on had fallen dovvne like thoſe of lerrcho at the very 
ſound of Marrels Trumpets. Thus Aixrome obſerves the time hee lives in. So Bonifat 
Archbiſbop of Mentæ in Martel: dayes, though perhap#hee could have ſaid more than 
hee did, if that be not enough which hee hath ſaid, that this Charles was Ecciefpeſttes 
ren pecamar mproprios uſu commutator; yet that which hee did ſay ſeemetk to hre 
beene no otherwiſe publickly knowne than in an Epiſtle of his to Erhelbetd, one of o 
Mercien Kings, a fragment whereof is inſerted into the Storie of this Erhetbeldby WH 
ws of — bury; tin other Copies of this Epiſtle, the clauſe vrhich concernes 


Derr raf PR nt 1s 


—_ P õõõõõ v io fs me, oo Au $7.3 


5 8 2 b 


chat action, and the ſame aſſured to them and theirs for occurres notz J 


. | texoent les Egliſes 
w mindes 


$4 265 — n . 2 8 
c 
5 1 by n 


e 


| E . 5 bi . : [ 
8 ECC en 2 4 
l N 22 SE, mh re ke, * 3 * EI iy . 3 22 * wo 
8 2 . 4 PS — X * IEF a Ta i ed FP r r : 
* * 6+ oy * : 5 $ Hy LO WD pa oe EYE wes a.” A 
” 1 K : — : 7 9 es 

f S 350 

\ „ 54 ©. — & 


ever in fee. And this is the firſt violence that ever Tythes or of, late 
laffered in the Chriſtian world, after they left the Land of green Malus 
Faric, and came to inhabite among the Chriſtians; which of Ser unter, we 
albeit was a nefarious act, and nothing anſwerable to the come to ſee a 
hte mercic that God had voucbſafed them in conquering —_— — 


of their enemies, yet there wanted not like facrilegious Epiſtles , the 


nineteenth - 
whereof is that which was directed to Ehetbobd, Bui thore the alpe of: Merrel cannot 


de found. And the truth muſt be, that if Bonefece:haveany ſuch. thing to ſay of Charles, 


heemuſt ſend ir farre enough, for it og nbt bee told at home. 

That which hath beene (aid may paſſe for a reaſon, why ſo great a crime of Aar. 
vas not ſo publickly recorded till ime could weare out the danger, and the Hiſtonian 
tould wire the Act with as much confidence and ſecuritie as Martel did ii. Therefore it 


u, that though the Writers began betimes to touch at his impietie, yet they ſtruck not ac 


this maſter piece bit by degrees. | : 
» Paulus AEmliws, a diligent Writer, and one that ſpent 30. yeares to- compile the 


French Stor ie, ſeemeth even in thoſe dayes to report this timotouſty, as iß it had beene 


then too ſoone to give a juſt account of this Sacriledge. For when hee commetk to Ebortes 
Arrrrei hee (aith, char there paſſed upon him a diverſe rumour, Fot ſomegaye but Ham 
min um Ducum Imparatordmquν glortam tranſcendiſſc, that hee had tratiſcended the re- 
noune of all Kings and Captaincs that ever were before him. Others reported, ihat hee 


dnely ſeem d to doe ſo in the eyes of ordinarie men, and that hee had deciumarune ſacrum 


Jov- arietar thus virg artribuiſſe, given querthe divine right of Tythes to his militarie men. 
it is neceſſarie for the Reader to obſerve, that the Authors of the firſt report were, as 


Frauli ſaith, Sus Yrs great men, but thoſe that related the ſecond were dau vr 


men. And the firſt ſore may, bur the later ought to be beleeved But weeſhill — 


matter inore confidentlytelated by the French Hiſtorians, who ſpare hot to ſet it doõẽns 


inely and ingeniouſſy, though it concerne their Storie more than others that this Aare 

d be blameleſſe. | 
An ancient Chronicleof theirs Le Roger Hifforiel de France part, 2 concerning this 
paſſage ſaich thus, Par le conſeil des Exeſques luy. ferent dernes, les deſmes' der Epliſes 
peur gaiger ſex chemalicr:, q promeft rendre-: en faire de plus gras biew a PEplife 
Sul vevort longuement. Fol. 21. hee ſaith, That Charte, did beſtow the Chutch Tydics 
pon his Knights, and that he promiſed to reſtere them againe, and much more 3 but this 
muſt be vevort longuement, if hee liv'd long enough. How long Charles would haye 
lived to doe this, I know not, but that he lived not {0 long as to ſee irdone, wee areſure 
enough. The like is reported concerning this paſſage, by N. f. Gales, but becauſe this 
Aunhor hach beene corrected and enlarged by Bellaforeſs, vuee thall uſe his words. and 
they are theſe, Pour former awx frau: og diſpenſes gun com faire: pos leſarfes 
| res owe ladut Charles Martel avout con tre les Sara2,ims mem de ls cee 
v Charles Martel par le conſeil des Princes donna ꝙ baula aum, des difeves que 
aſe: gon: d arme ,, qu'il prom que ſi Dias lueydanneye 
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de venir briftian Lands, which did imitate this wie- 
api des ae, ked fact of Martelas, infomuch as the example hereof paſs I 
- Sarrazznsrrt ſed over the Alpes into Italie, and mounted above the Py. 
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les reſtitnerait renaas Hils into Spaine,and within a ſhort time aft er ſayled | 


— plus grands over into England. in ſuch ſort, as that even to this day ſun» 
ons. dry monuments thereof appeare ev y where in the Land 
rost, poelee A - FF. half: 
chat which fol Where any title of immunitie is challenged from payment 
loweth in the e | | | 
Author. The ſame is the relation of Ds Tales, On fein gu il eſ damm en enfer pource qu'el | 
print quelque partie des diſmes pour ancunement ſatisfaire aun Noebles, cc. Thus ally 
Seigneur Du Hallam, Il donna ies diſmes, Hee gave the Tythes (to his Nobles) and hee 
pgomilſcd to reſtore them againe z but D Hullan addeth, Ce quil ne peut rontefoisfane 
comme it avoct promis. To tlie ſame purpoſe Fauchet in his Antiquites & Hiſtorres Game 
losſes, Laure cinquieſme, chapure 21. Lewur oflant une partie des diſmes pour ad vantage 
ts Nobleſſe de ſow partie: yet hee ſaich. there were that would excuſe this, 40 | 
| gue ce fur pour ſi ayder en la neceſuutie des guerres ui ens contre les Sarrazjmy, 
This indeede may ſerve to excuſe him for taking the Tythes, but it yeelds no pretence 
for his notreſtoring of them. And becauſe tis below this ſacriledge to admit of any ex 
.  cuſe, therefore Charles his great friend Dapleix ventures to defend it. This Dwupleix was 
-alarer writer than thereſt, and one that hopeth to bee accounted a better, as it ſeemerh 
bythe cenſure, which in his Preface hee paſſeth upon thoſc who wrote before him. But | 
let us heare what hee C uth in defence of Martel: D' arlleurs iis furent encore plas 
ene de ce qu apres la journec de Tours (ſo the French call this expedition of Charles) 
#/ recompenſ.: 1s Nobleſſe de partie des diſmes du Glerge avec promeſſe de reſtitution : de 
welle de prrs il ne tnt compte, Mau en cela l ingratitude g@  avarice du Clerc 
eff play blaſmable que I entrepriſe de Charles. Car n' eftort ii pas raiſonnable que cena 
2 apres beaucoup de deſpence avoient export fi generewſement leur we pour Ia de- 
' fenſe de I Egliſe fuſſent recompenſes de quelque "peter portion du revens d' celle? ꝙe. 
Hee granteth the paſſage, But (faith hee ) in'this the ingratitude and avarice of the Clergie 
is more to be blamed, than the enterpriſe of Charles, for was it not good reaſon , that 
thoſe who beſide their coſt and charges, hid ſo generouſly hazarded their lives for the 
defence of the Church , ſhould bee rewarded with ſome ſmall portion of the revenue 
' thereof ? &c. Wee anſwer,that the deſigne it ſelfe was truely honourable, but for Charles 
to free the Church from a fotraigne Foe, and be a Barbarian himſelfe at home, makes his 
t very improper, and utterly darkens the reputation of ſo great a Con- 


queſt. | | 

Thus wee ſee, thatitis generally beleeved by the French Writers of later times, that 
their Martel diſtributed: the Church Tythes to his men of warre, and that without te- 
ſtauration. And if it be acked, — theſe moderne Hiſtotiographers could 


deduce that pafige, whereof the ancient had made no mention; it may bereplyed, that 
thougi this were not publickly recorded by the old Writers Aumeane and the reſt, yet it 
might remaine in the Notes of private men, and being delivered from hund to hand, 
might be reſerved for ſuch a time as could indure the relation. 9 2 
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ours | 
' Megdeborg referre him to the 2. Tome of the Councels for a Synod holden under Care. 
men, - where amongſt other Canons, this was one, Decumas occupatas @ prophans re. 


Aude 
ith for —— and this Canon, hee could finde no ſuch thing in a 
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0 ef Tythes, reaching beyond the Lanes Councell, which. Bet de I 


ein deſcend from no other head, than from that fact of p- ah, 
ne 


Charles Martel; neither was there any redrefle thereof Jr * 


enim: And if this be true hee 2 all. for then, ſaith he, l »' y awrore pas grande 
cefte optrz0x : But hre addeth morcover, chat aſter * ſearch made 
the 4. Tomes of. 

the Councels. In that hee ſearched for this very Canon and faund it noty hee deſervedly 
lit his labour, for taking no more heed whatthe Centuriators ſer dovvne, for they referred 
him not to theſe words of the Canon, but to this Councell in other words; but hee ſaith; 
that he could find no ſuch Councell,no not in all the 4. Tomes, but he needs be de 
ceiyed, for this Synod is not onely extant amongſt thoſe 4. Tomes, but alſo in all the 

' foure editions of the Councels. The 2. Tome of the Councels, to which hee is referred 


by the Centuriatours, is the 2. of that Edition which was ſer forth ac Colewyin the 


yeare 
4538, and in this Tome is found that Synod under Carlowan, though otherwiſe is 
mult be looked for in the 3. Tome of the Edition of Bani, Swriw, and that of Fence. 
The 4. Tomes he ſ peaketh of, are thoſe cf Binias, and there he ſaith, he cannot find this 


"Synod. But hee deceived himſelf in this manner. In the Edition at Golem, the Synod is ſaid 


w be held under ſome French Biſhops, therefore the Centuriataurs might call it Synodaw | 
Francsce, and ſo it was ſtyled afterwards in the Edition of Surius, and that of Vena; Hue 
inthe Edition of Bus, this Councell goeth under the name of Ratisbonenſe, or Aas 
vixdelicorwm, and by this me aues Scepben Paſgwier reading nothing but the Titles, came 


way with a Nen izventus eff, Therefore the Councell is extant. As for the Canon, 


 crived, it needed not be for want of judgement, and it cou 


though it be not ſet dovvyne there inthe ſame words, and though it were not (etdownein 
the (ame ſence (which is the moſt thatcan be ſaid) yet it is plainly exprefſ'd by. ven, 
from whom the Centuriatours have it, and there the Canon is Decomas,bons ecclefpaſhic « 
pu 4 prophanis ref lth. 3. peg. 216. Edit. ws 1580. If Avenrime vyere de- 
not be for want of care, for 
the paines hee tooke to collect thoſe Annals, were prodigious and incomparable. Males 
(aich he in his Preface ) cli, feci, ſudavi, & alſi, totam Bauaari am periuſtravs, amis Com 
tubernsa' Sacerdatum penetravi, ſcrinia,publicerBiblicthecad emme: curtofin 
ſum, lebello1,codiciitor, denaria, Comment ar:9s teſtes, Annales mn gentium adiplomara, 
rena, publica ( private evolys Sign, ſacra, lapides, trophas enlrrammu ſepub. 
throrum, picturas, anſcriptioues, titalos, templa,omnia denique Aniiquit um man ene 
exploravi, c. and that after all this care, A venrune ſhould not finde out the true copies ot 
nut be able to diſtinguiſn them from the falſe, i is altogether incredible. 25 
Therefore notwithſtanding what Steven hath ſaid, it may ſeeme very reaſonable that we 
beleeve Charles Martel to be the Author of the forenamed infadations and that this is not 
wibout probabilitie, Seven himſelfe oonfeſſeth. here, he ſaĩth: Ade verite cenx gude 
de ceſt aun ne font demae de ben grami pretexte. . 


' Howeverif theſe Infeudations had nor their originall from Charles ( as co 

lare had)yet tis impoſſible they ſhould begin where Se ven inted, as it i8 obſet 

ved bya meſt learned Writer ILAN Cap. 6, of his Hoff; of u, ng. 1 1. 7 
8 | unt 
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3 The great opi- untill the {aid Latera Councell, before mentioned, which 


"which hath bin not wichſtanding came neere five hundred yeares after: for 


alwayes _ this fact of Martellus was done about the ſixe hundreth - 


Steves Pa 


vier a learning, wee are moſt ready to 8 3 but to abate any prejudice that may 


atiſe from this, wee have reſerved to compare with him two of his one Countrey- men; 
the one is Foieſacus, a moſt learned Divine of Pars ; the other is Gregerie, a great Civikan 
of Thelows, either oftheſe may be thought equall to Seven in learning, but they are both 
different from him in this opinion. Gregorie of Tholcas in his S yutag. Turs!, Cc. lib. 2. 
Cap. 25. . 7. pap. 50. Edit, Francefurt. 161 1. where hee be lee vingly teporteth this 
matter of Martel out of Gagum and Amilizs ;and having paſſed the Stotie, hee accepteth 
aſſo the viſion of Euchere. His owne judgement of both hee delivereth in theſe iermes: 
god im ultionem tanta nſurpationg vides ur accidiſſe, & 0b ſacrilegium Eccleſia nllatum, 
r nellus Princeps, Rex, vel Imperator hai decimas uſurpare, mindſque alis concedere 
Luci poſit, eg 6: So Gregerte. To the ſame purpoſe Fileſacas in his Qgerela Eccleſia 
Gallicana, where, though hee keen us to underitand, that there were Church; rob 
bers before the dayes of Martel, and that in this, Iialie ga vt example to the French, yu 
in all the Sacriledge, hee giveth Charles the preheminence. And concerning the matter of 
Tythes thus hee relateth out of his old manuſcript Chronicle, Carolus proprer afirduits. 
tens bellicam dectmas og quaſdam alias res Eccleſiaſticas Laicis conceſus, cc. and having 
conſidered both of the: Storie and the viſion, hee giveth this approbotion, Seripſit hee p. 
Amilins, lib. 2. H,. Franc. priſcorum credo noft1 orum annalium fide. Purpuratinver- 
4, prrprratus Scriptor Eccleſiaſtice Hiftoria pro Marrella conira A En N fanila 
dixie, you may imagine his minde, I thinke hee meaneth Bar oni. Therefore ſee the C- 
dinals unwaric opinion of Charles Martel at the yeare of Chriſt 741, pred 
Itremaineth to ſer downe hat wee have to ſay concerning that viſion of Exchere, 1 
whom it was ſh.wed, that Charles Martel wu in hell. 4, 
It was ſtrange indeede, that thoſe inconceivable tortures of the damned could be mate 
ſantaſticall, and that which cannot be feined ſhould be ſeene in a viſion: yet we may nat 
thinke theſe latter times ſo incapable of a wonder, as not to admit of ſomthing thats 
range vve necd not goe farre back far a prodigie 3 what thinke we ofthe Starre in cas 
ped, which ſh:vecd it ſelfe in the yeare 2572. and the men are yet alive who ſaw it. An 
ordinarie Starre it muſt not be, for the touncrey Hinds had ſpy d it firſt, and brought ite 
nerves to Tycho: a fixed Starre it could not 3 ſuch as thoſe are above a e lve- Mmoneib 
ding: that it ſhould he a Comet, it cannot be granted, at leattwiſe not one of Ani 
ales, forall thoſe are placed below the Moone, but this Meteore was: ſublimated above 
all planetatĩe Orbes, as it is evident by the uncontrollable doctrine of the Paralla re: Or 
if we could ſuppoſe a Comet that were not ſublunaric. yet neither could this be ſuch a ont, 
far all theſe muſt be raiſed out of terreſtriall matter 3 but if the whole carth had ſpent i 
ſolfe insb one exha lation, it would have come farre ſhort af making up ſo vaſt a body, 4 
muſt be, which exceeded t hoſę of the greateſt magnitude, aotwithſtandintg tht 
the Earth is exceeded by thoſe of the leaſt. So long as this Starre appeared, no man could 
ſaysthathe wor Id wanted a wonder, and if we admit ſuch things in the Cel ſliall bo 
Ars, vchy fhould we exclude the inferiour world. Indeed if we be told by the Metaphtal, 
that che Crow ſtoud and mourned ovet the dead Corps of S. Vincent, or that S. 2 
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| Biſhops that then were of Rhemres and Roan were ſummoncd to a Counce 
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ſus Chriſt ; but the Councell that reformed it, and was ban ples | 
ayyay with his head in his hand, we make no ſuch haſte to beleeve it, yet thus much faith 
ve have, that the Bloud of Saints is ſoprecious in the eyes of God, that a Martyr indeed, 


ſeldome gorth off without a miracle. True it is, that matters of this nature were moſt 


frequent in the primitive times, yet if wee ſhould admit nothing of this kinde without 
Chriſt or an Apoſtle,all Stories would be Legends, & al moſt every diſcourſe too ſtrange to 
be true. But it ſeemeth very convenient for the ſatis faction of reaſonable Creatures, that 
theſe things ſhould be ſo, for if God did not ſomtimes interrupt the common courſe, wee 
ſhould dote upon the ordinarie meanes, and begin to think, that Nature had no ſupreamer 
cauſe than it ſelfe. If the Stotie of this viſion ſhould not be true (wee will not ſay in every 
circumſtance. for wee have promiſed to doubt of the damnation of Charlies, yet, I lay, if 


ſome thing like to this huh not been) then what ſhall be thought of all thoſe ancient te. 
ſtimonies of grave and learned men who are engaged to ggake this good. To let paſſe the 


reſt, what ſhall we thinke of the Relation of Fauchet, that a Chronologer ſhould 2y,Gue 
de fon temps pluſi ur. gens { aſſearcyent comme a yuns effe preſens a ls Viſitation de ladste 
ſepriture & les Eveſques des Provinces,de Rhermes & Rouen aſſemblex, ew un par 
tens ' an huit c ns cinquante huis l“ allegaerent pour exemple 4 Lou yis Rey ds Ger- 
marie comme hiſtoire veritable adjouftans que Charles eftair damne. 

That wee may know what Fancher ſaith, wee muſt obſerve, that in the Ton $53: the 
third, but f. ( r hat the ſuccefl ht bee, th —.—7 — 

ird, but fearing ( for good cauſes) what the ſucceſſe might bee, they a not, 
elften ure - Epiſtle to the eee wire dninach other matters, adviſing 
him to vindicate the Church, they peremptorily alledged the damnation of Martel and that 
when he was look t for in his grave by 2. and Fulrade, he could not be found, but 
tharin ſtead of him, there iſſued forth a featfull Dragon, leaving the place all black, as if it 
had beene burn d. And that the Emperor might make no doubt. they enforce the credite of 
the S:o:ĩe with this undeniable teſtimonie. Nos adtem illos videmm(nempe Bonefactums & 
Fuladum ) qu14d noſtrum uſque atatem duravernnt, & noby vrvã voce veraciter ſunt 


teſters qu audierunt gg viderwnt. The entire Epiſtle is extant, and the preſeryationof 


it we owe to the learned Baronmms, in whoſe Annals wee may finde it Ad a Chrifts 
- $58. So much of it as concern'd the Storie of Marel, was cited by Gratian 16. 9.1. po 
Can. 59, It is alſorelated by Mariana Scots ad annum Chrifts 764, but not to bee 
look t for in the printed Copies, for we reade it in a manuſcript of our pu ibrari 
which hath much more of Marian to ſh:w, than ever yet came forth, for it exceedeth 
thoſe that are printed by a third part, and (which is morero be noted by us) itis cumſtan | 
ly interpoſed with the Synchroniſmes of our one Storie, Let it would be enquiredgwhe- 
ther Marian bee Authour of all ihat hee is there entituled to, becauſe at the yeare105 4. 
pag. 3 51. the manuſcript ſaith thus, Coden anne natus eſt Marianus Hibernenſi: pu. 
Scorrms, emjus ffudie & labore hoc Chronicon pracellens eft de d merſes libres caadu . 
The French Hiſtorians, ſor the moſt part,ciſparagerhis viſion for feare of Martels dams 
kation, yet Nichol. Gilles in Belleforeft relating the Storie, concludeth it with a ſober de» 
+ Mitre, Maw ce qu'il en eft je ne ſcay runceft 4 Diem a le pa voir : Bur faith hee, what to 
thinke of this, I cannot tell, God he knowerh: 0 8 
But of Charles Martel thus farte, this onely may briefly and confulen r added, 
That as he came improperly into the world,ſo he went unuſually out 3 for he was borne 
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hulden uuder eLlexander the third, was nat celebrated be. 
fore the yeate of the incarnation 118g. neither was the res | 
formation thereof at that time totall, nor ſuitable to the firſt 
a inſtitution of Tythe among Chriſtians. TY 
„ Icreligious For neither could many wilfull and refractarious per. 
people have al- ſons bee then brought to obey the Canons of the Conncell, 
waycsbeene ſo in reſtoring any part thereof againe unto the Church, al- 


backward to do > mas * 
| though they were charged ſo to do under paine of damua- 
| e oo tion. Neither did all ſuch as did then reſtore them, reſtore 
have of- f 
tentimes bin overtaken with the Curſes both of God and Men. Severall anathemae s out d 
Everall Synods might be urged, but the moſt notable proceeding againſt this Sacriledge 
may be found in the Generall ntente of Execrarion, denounced foure times every yeare, 
| Fomthing to this ſe was ſaid before Chap. 2. Sed. 1. out of an ancient Booke which] 
have, where hol: urch-robbers are branded with the Moe and the Laſſe Curs. 
It remaineth, that in this place wee declare that matter more fully out of the 
old Engliſn Feſtiuall. and out of the Articles of the Generall greater E urſe, found 
in S. Paul. Church at Canterbury, in the yeare 1562. according as it is related by The. 
m Becon, in the Reliques of Rome. And firſt wee will obſerve what our Anceſtoursun 
AJaͤerſtaod by theſe kindes of Execrations, and hat was their Woze & Leſſe Curſe; The 
„ Feſtival — Curũng is ſuch a vengeance⸗taking, that tt departeth a man 
rum the bliſſe of Heaven, from houſel, fhzift, & all the Sacrameuts of holy Church, 


19 


that 
that bene in holy Church, that they may none of hem receaue til they 
des allopied,ec.The Moe Curſe is much wozſe, and is of this frength,fag te de: 
; | wart a man froe God, and froe all holy Church, and alſo froe the company of 
. vil Chaillen folke, never to be ſaved by the paſſion of Chztl, ne to be hoipen by the 
ten bene done in holy Church, ve to bane yort with any Chaim 
man, 4 5 : K+ 


in he Feſti 
| Holy Shed, and his giorous Mother 
the diefſed poſt les 


| , and 
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1 them to the Churches from whence they were 1 5 — 1 
* which had beene moſt agreeable to the ordinance of the — — A 


| Sent. And all thos.that purchaſes letters o ang Lordys Court, that-proceſſe "Y 
den accurſed, that pnrchafen dortttes or letters at any leud Conrt, or to let the» 


place after the.r owne will, ſo that they be not done to the fame place that 
and her — and to holy Church. For alt chriften men and 
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* det og diſtrondie, oz breake, that is to ſay, if any man flee to the 
ch-pard, {ha fo him outdraweth, and. alt thoe that therto procure or 


of right may not bee Determined or ended. And the Canterbury booke ſaith: M thes 


procefſe of the Law of holy Church of cauſes that lungen ſkilfullp vnto Chriſten 
Conrt, the which thutd not bee demed by none other Law, ec. Ind all that maly-. 
cpouſly btrrven holy Church of her right, or maken holy Church Lay-fee, that id, 
halowed © bleſled. nd alſo ali thoe that for maltce or wrathe of Perfon, Uicare;. 
ir Preiſte, or of an ny other, or for wrongfnit covetyſe of himfeife wi right=. 
tull Tpthes and Offerings, rents or mortuarpes from her owneparth Church, 
and by way of covetyfe falfelyche againe taking to God the worſe, and to hemleife 
the better, or elſe turne hem into another vſe, than dem oweth, or done hem in other: 


id bee, or let by word ox bp deede auꝑ man or woman for to doe her good 


in 
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earth, 12 

ty — wwithonten any collage. 8 that 
wozle, and holden the better to her owne prolite, again 
peat Irchbylhoye of Cantorbury ; by the 3 
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bp” A 4 Chuteh, ſer down by Dionyſius, who firſt devided Pariſhes |} 


5 good right · and aſſigned unto them Tythes, as hath beene aforeſaid; 
# fully wonnen, and alſo to the Scripture it ſelfe, Dent. 18, from whence 
| that newen pn;,v fu toke his light to divide Pariſhes and diſpoſe of 
vp — Tythes as hee did, by which it was not lawfull for him 
milis and weris, of fiching noe colt abate but to the very value ſhail the tythe be 
payd: of leſewps, communps, ſeverelis, ſhall the tpthe trulyche bee papd, after 
the number of the beeſcts, oz the dapes as it is moſt pꝛoſite to holy Church, 
all werkemen, and chapmen that wpunen on her craftes, and on her marchandiſe 
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that paid his Tythes to pay them to what 
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"at fe Prieſt or Levite he ſet do ns 
him liked, but hee muſt pay them to the Prieſt or Levite concerning e 
that dwelt in the place where himſelfe made his abode: but Generall = 
. 8 Curſe, not ho- 
ing to fright any man into devotion with this ( black Sentence) or to propoſ: ſuch diſtemſ- 
ed pie tie for an example, but that ir might bee conſidered how horrible a crime it was 

in out Forefarhers account to rob the Church in the leaſt particular. And indeed they con- 
ceived no mote hope of a man that died under this Damn ſum Theta, ihan of him that 
dycd in a mortall finne, nay much leſſe; for the Canter bury Booke faith, that many 
Clerkes preuen at the day ot dumme wuld our . Saint Mary, and Saint 
ohn Baptiſt, and all Saints that bene in heauen knele downe at once befoze the 


* 


ozentdallahe; world:-belides ; yer he 


would not defraud che Church: De Decmis ſume, ſaith be; ©! (de ferumdu moren com- 


Herm qperare inſeir1 re ſulitatte ſemiper. So aur Rebent of Reading tanſlateth + But hee 


—— Robert: Tunſhauon, Cuſt noralywayes thanke he reades he Alasran, The Pro- 
2 [ | 


Phetzowne eext'i5..th ANNIPNIN IVVD Serare la fHhichin our manuſcript. 4 
dran: is the b. t the f . in Reberrs Tranflinion) fe- NN 2 
that is Give command concerning Tythes, andbe wate of: Cloymnes.che word v may 
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Pet this liberrie that was given them by the Ccunceſt, 
po | then gave eauſe unto the errour that the Common Lawyers 


2  . Holdat this day (not knowing the ancient 22 of _ 
= the Church intheſe caſes) that before the Lateras Coun 
Þ cell, it was lawfull for every man to give his Tythes to 


what Church he would, which was ſo farre otherwiſe, ag © 
3 that before this violence offered unto the Church, there 
e 7. was a flat Canon, more ancient than the fact of Charles 
eee. CMartebns, which did preciſely forbid any man to Pays of 
4 The Rites of + Biſhop to give leave to any man to-pay his Tythes from 
' Beptiſmeinthe the“ bapriſmall Church to an other: and that the contrarie 
— "WAS yeelded to in the Luteras Councell, was not that they 
vVeere perfor- | | 
med in Rivers and Fountaines, where the: peiſons to be baptized Rood up and received 
thar Sacrament ; therefore ic is, chat the Sonne of Altea in the Araliet Golpels uſerh 
the word D Amada to baptite; which word alſo beareth the ſame ſenſe in the Detach, 
antt is often mentioned by Patriarch Severus in his NW) ND NEU. TdE ts or 
Order of baptizing the Saints : The reaſon in both Dialects is the ſame, forthat the word. , 
Aula is by the Syrians and Arybrians, derived from the Hebrew Amad, which fignificth ”) 
to ſtand up. This eee e the ancient Church entertained, from the example 
ol our Saviour who baptized tobs in /oraden. And fome ſay, that this was very tolerable in 
thoſe Eaſterne parts; but cettaie it is, that it was moſt cõvenient for that time, becauſe their 
"Converts were many, and men of yeares. A reaſon alſo may be, for that thoſe ages were 
d otherwiſe unprovided of Fonts and ſuch conveniences which are now in uſe:and this ha 
beene acauſe, why this manner of baptixing was reſum's in after · times, and ether places, 
for our venerable Bede telleth us of ſome that vere baptized heere in-Exglond in the River 
Swale, which runne th through apart of Ter ure, in the North Raum, and hee — the - 
fame reaſon : Nonduns enim Ordtorie vel Bantu r fe exordie nuſcentss ils Eccleſia | 
poterant adeficars. Ecclefiaſt. laß. lib. 2. cap. 14. 3 
The dayes we now live in have no other remainder of this Rite of Baptizing in Rivers 
and Foumaines, than the very name; for hence iris, that wee call our veſlels that contains 
the vater of Baptiſme Fonts; or Fountain es. | 
This cuſtome of Ba iving in Rivers and Fountaines being diſcontinned, Fonts were 
eee eee e lee perſecutions of dls times barr'd the Chiba 
of that convenience, therefore their next recourſe was to woods and devious places, an 
there they accommodated themſelves with ſuch Baptiſterials as they could. In mare | 
able ages they drew nearer, and made bold to build their Fonts a little diſtance from the 
. —— — — 
laſt got them into the Church. But they ere it placed in evesy Church; For at the firſt 


F in Cities where the B. imſelſe reſided and one in the great 
. 
Churches, yet the right of Sepuluire and Baptiſme be longed to the Cathedmli Church, un- 

33\ 1151+ 14} 1 3 held 
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1 Nit law full to enrieh one Church in this fort, with the leſſe it were in 5" 
overiſhment of another, but the cauſe was the hard- calc of gere. 


1 tie: and it was 
"therefore called the Mother- Church. becauſe that as the people iu their Mothers womie 

e borne Men, ſo in the Fonts of Baptiſme, as in the Churches wombe, they were borne 
Chiſtians. In ſucceeding ages, when it was found that the Mother: church was too farte 
nat from ſome Villages, and ſo ſituated, that in the Winter time the people could not 
 zepaire thither, conſideration was had of this inconvenience, and the Biſhop tooke occaſion 
om hence to transferre the right of Baptiſme and Sepulture to the Rurall Churches, and 
this, together with the right of Tythes, &c- made it a Parochiall Church, of that kinde 
much wee now have. But becauſe alſo in many Pariſhes ſome Families livd ſo remote 
from their Church, th; they could not conveniently frequent it, it was indulged to thoſe, 
that they might build tf Hees Kiher in or neere their manſion- places a private Oratorie, 
Aſerving. for che moſt partzthearight of Baptiſme and Sepulture to the Pariſh-C hurch, 
nuch, in reſpect of theſe leſſer Pratorits, was to be accounted their Baptiſmall and Mo- 


ter- Church. It vas alſo provided, that theſe Families, notwithſtanding their grant of a 
private Or atorie ſhould upon high dayes repaire to their chicfe Church, as it ſeemeth by 
the Councell held at Agathe Can. 21. Tem. 1. Si qui extra parochias in quibus legitimas 
eþ, ordimariũ ſqus con ventus, oratortum an agro halere voluerit, reliqus feftivitatibws a 
i kMſſarrentar : (or as Gratian hathit inthe Decree, Audiat) proprer faligationem fams- 
„in. ordinem permitti!mus.Paſchate vers , Natal. Domins, Epipbania, Aſcenſione Doe 
. Penreceftey, & Natal S. Iob ann Baptifte; (& fiquimaxime dies in feſtivitatthius 
er) monneſi in Civitatibus aut Parochiis 1eneant (or as Gratian hath it ) a 
W Thoſe private Oratories werewafterwards called Capella Chappels , and that in 
them exerciſed the Miniſteriallfun&ion were called Capellani Chaplaines. But for the 
| maſon of the name, ſee Jaronius upon the Roman Martyrologue, at the 11. of ane. Ot 
the Cardinall there ſatisſie not, ſee what Cajecrow . (out of Heſychine,) hd 
. oecretal. C.Capellanus. De Secundi Nuptiis. 6 2 
" Bythat vehich hath bin ſaid, it may appeare in ſome ſort, hat was a Baptiſmall Church. 
And it is agreeable to that which Li»wood hath noted yon the Provinciall Con ſtitution: 
Baptſterimm.in verb.Baptiſmal. Eccleſ.A Baptiſmall Church (ſaith he) is, Ste Cathedralie, 
bie Farochialus talis viz, que habet pepulum, nam in Eccleſta collepiata vel conventuals que 
| un habet populum nom debet efſe r e z Dicitur etiam Eccleſia Baptiſm alu reſpetiu 
a rum ſubjeſt ira, quarum plelus infuntes meas baptizantur, & non in ii. Capelli 
imno 4d 1pſas Eccleſias Baptiſmales tanquam matrices pro Baptiſmo recurri ur, G. 
Concerning theſe Baptiſmall Churches, the Canon ſaith, that there can be but Vu iv 
tudem ter minatione cum ſuis Capellis : cap. Plures 16. g. 1. And that the Tythes were of - 
tight to be paid to theſe Churches, it is evident by the Decree, where Anaſt aas providet, 
iat no man under paine of Excommunication d, Tenere, aut extra Eceleſam Bape 3 
| toſmalem dare decimas & oblationes Eercleſia, quas dare delet pepulus. C. Statuiums eod. nit. 4 
And Leo, Non tantum nebis, ſed etiam Mijordhmaneſtris veſum oft decemas juſto ordine ple= <= 
. bw tantùm uls Sacroſantta Baptiſmata dantur, delere dari. C. De Decumis ibid. Let not- 2 
| withſtanding all the care that could be taken, the complaint was, Qurdam Laici vel in 
e, ds beneficiss ſuas habent Raſdlicas, & contempta Epiſceps diſpoſtione, non ad 
Eccleſias als Baptriſmum, & pradlicationem, ꝙ manaum impoſitionem, & alia Chriffi Sa- 
Aa 
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e. ati neſſe of mens hearts, wo ſcarcely could be won by M 
; grunt, decimas favour to reſtore that little againe unto the Church, tha | 
— eee their foreſathers had in ſuch abundance taken away frog 
— — Ali it: and that the Fathers of the ſaid Councell did yeeld 
Ecclefiis pro. 1- thereunto( although it were an inconvenience thus to doe) 
11 ſao bu. wyas, for that they did count, although they did admit tha 


u tt might bee forthe preſent, yet there might bee a berry 


«What diſtinction of Churches our owne Anceſtours had, and how neare it commeh 
to that which hath beene ſaid, wee may obſerve out of the Decree made at Munch 
Her, in the Reigne of King Cute; where it is pros ids thazg HP choſe that any wayy 
xiolate the peace of the Church, ſhould receive a pil penaltie. Therefor, 
Gaith the Decree www. 3. Be de mon æper d Ponne?3 ex in do þzpcymh 
can be bam pe reo dæde xy j be pam be pæ he. nican meþ xy ; Ne jm 
ealle cypican na zelicpe mæhe pupulolice peot p heah hiʒ ʒocundlice hab 
ban — zelice heapop cy icum xzpþbpice i} æ v bo vpynhum hu 
Zum be cyninger munde, p ir, mid pip pundum on en lala ze, j medem 
pam mynf vpe mid 120 call 5 Þ ir be cyninger pi de j bonne ⁊y v ler 
yan Szp 1 Beopdom xy 7 Alder en 3 60 yeill 3 pelocy 

e e ny dop ne ry mid hid dum foil : Firſt, let the breaking 
— 3 4 the — elke gd. accerding to the dignitie * 
Church. All Churches have not ae dignitie in worldly worth, though they have ab 
Conſecrationalike, n the head Church, bath the fa 

niſhment, as that of breaking the Kings peace, and that is five pounds by Engliſh l 
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n an inferiour Minſter 'tis 120 fhillings, and that alſo is the Kings mule : In lee 
Churches where litle Service is ſaid, and yet there is a burying place tis 60 ſhillings: I 
ſeld- Churches where there is no burying place, tis 30 ſhillings. 

How Tythes were to be paid to theſe Churches, it may be underſtood by an other De 
eree of the ſame Parliament, nam. 11. Gi hpa bonne been xy þe on hir be 
clande ey picean bæbbe he le ʒepy dop on ry ʒeyelle ponne þjpooan Sel h 
aʒene veobunʒe m do hip cypicean 5 Gip hpa cypicean hzbbe pe lee 
op on ne xy do he op Sam nion dælum hir ppeoy de Þ Þ he pille q p2 
tele cypicrceat indo ha ealdan myny ve be ælcan ppizean heorhe ( & 
eophe,as itis in the Lawes of Edgar, where this Decree alſo is ſet downe, num. 3, ) tht 
is, If a Thane have a Church in his bocland, to which. there belongerh. a burying plas, 
let him give the third part of his owne Eything to that Church: 1t. hee have a { 
without a burying place, let him give of the nine paris ra his Prieſt that aahich he will. and 

et all Cyricſceat goe to the elder Minſter out of all free · hold. 

For that which the Eaw calleth Bocland, ſee Lamlard in the Explication of words, 

premiſed to his Arc haionomia, whe alſo bee telle th what 4 Thane is. 
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found out after for the reformation ebe. and fo fn- 
UF baincd the inconvenience for the preſent upon this reaſonʒ 
a dat the univerſall Church of Chriſt is one body, and every 

I particular Church à part of that body, and ſo ij leſſe mat- 
tered to what particular Church they were reſtored, ſo 
thar they were reſtored at all: for that by the reſtitution 
uu 'one they hoped in time they might with more likeli- 
er good come unto the other; for thoſe things wherein 
nah there is an-Identitie, or like repreſentation of Nature and 
e Conditiott as is berweene Church and Church, have an | 
a cficr paffage the one-from the other, than thoſe thue I 
is are — nature and diſpoſition, as a lay man and a 
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SECT. 3. 


N T bar ont ef that violent P reſcription, many other Preſeripti- o 
ent aroſe, but of leſſe moment. | 


Ute of the ruines of this violent and preſumptious 
preſcription, which have now obtained ſtrength of a 
\ Statute in the world have iſſued out ſundry petty Preſeri 
tions. which alſo are confirmed by law and cuſtome, ast "8 
ether were; as the Preſcription wherein one Church pre- * 
ſtcribeth Tythes againſt an other Church, the Law puniſh=. 7 
ing therein the —— of the one and rewardeth the 
vigilancic of the other: Preſcriptions, wherein one Eccle- 
faſticall body corporate or politique, prefcribeth Tythes 
or other Eccleſiaſticall duties againſt the Parſon or Vicar 
of the Pariſh,and the Parſon and Vicar againe againſt them: | 
A Preſcription whereby a Lay man, having no right to 4 
ſcribe Tythes( becauſe hee can in no right poſſeſſe Tythes, — pſ I 
and preſcription cannot proceede without poſſeſſion) doth ar gs 4 
notwithſtanding by pernancie, or giving ſome part of his 4 
ground or penſion in money in lieu thereof, preſcribe a diſ- 
charge thereof: A preſcription wherein a Lay man doth 
preſcribe the manner of Tything, which albeit by the Com- 
mon Law iscounted to be y_ y payinga thing 3 * 
1 5 Aa 2 
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mtl in lieu chere, yet neither by the Canon Law, nei-⸗- 
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ther by the Law of God it ſelfe, could it ever be leſſe than 
the juſt tenth it ſelfe; ſo that the manner of Tything with - 
them is notunderſtood in that ſence, as the Common Lay. 
yers doe take it, by paying any thing whatſoever in place 
of the juſt renth, but their intendment hereby is, that no 
countrey can bee bound to an uniformitie of payment 
of Tythes to bee uſed every where: but every man is 
to pay Tythes according to the manner of the Countrey 
where hee dwels, that is, that one payes his Tythe-corne, 
and bindes up the ſame in ſheaves, an other leaves it ſcatte. 
red in the furrowes, an other tythes it in Cocks or Pookes ; 
and this is it that they meane, that there cannot be an uni- 
formitie of Tything preſcribed to every man, after which 
he is of neceſsitie to ſet out his Tythe, but that he may pre- 
ſcribeſome other manner of Tything againſt the Parſon or 
Vicar : but againſt that uniformitie that the whole Tythe 
ſhould not be paid, was never any preicription allewed 2. 
mong them, for they evermore have beene of this minde, 


contrary to that which the Schalemen hold, that Tythes 


are part of the Morall Law, and not of the udiciall or Cere- 
moniall Law ; and that in the Precept of Tythes, there ia 


double conſideration, one of the honour of God, whereby | 
he retained tythes unto himſelfe, in ſigne of his univerſall Y 


Lordſhip over the whole world, which is irremiſſable; the 
other of the profit or utilitie of man,inthar it concernes the 
proviſion of the Miniſter in all ages, which is undiſpenſable. 


SECT. 4. 


That Ecelefiaſtical Fndges admit pleas in diſtharge of tythes, 
and the manner of tything, comtrarie to the conceit that is 


bad of them. 


AN yet, notwithſtanding all this, the Eccleſiaſticall 
{ X Judge admitteth all kinds of preſcriptions before-na- 
med, and according to the profes thereon brought, giveth 


» ſentence either to abſolution or condemnation : albeit. the 
—1. | Is Reverem 
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* ana a 
Rererent Judges of the Land, upon an erronebus re port 
made in the eight yeare of Edward the fourth, have a con- 
ceit to the contrarle, viz. That no Eccleſiaſticall Judge will 
admit any Plea in diſcharge of Tythe, or the manner of Ty- 
ching, as it isin their ſenſe taken ; and therefore they hold 
wharſoever the Defendant doth alledge in his ſuite for a 
conſultation, aud namely that the Eccleſiaſticall Judge did 
allow of the Plaintifes Plea and allegation, and did admit 
him to the profes thereon without deniall, are idle ſpee- 
ches, & rather words of courſe than of effect and ſubſtance; 
And therefore notwithſtanding, whatſoever is alledged by 
the Defendant, as concerning the Ecclefiaſticall Judges well 
acceptance thereof, it is counted nothing materiall by the 
Temporall Judges, for that they have a prejudicate vpini- 
on of the Eccleſiaſticall Judge in theſe caſes, and therefore 
howſoever the refuſal be, or be not, they grant out their pro- 
hibition in theſe caſes. And yetif the Judges Eccleſiaſtical 
roceedings might be ſeene, and vouchſafed to be read be- 
Eo it would bee plaine, there was no ſuch cauſe of 
their hard opinion againſt them ; for every where they doe 
allow ſuch and like allegations. And if perhaps one inferi- 
our Judge ſhould make refuſall as they pretend, yet could it 
| got bee reformed by an other in an ordinarie courſe of ap- 
peale, but that there muſt needs be brought a Prohibition 
out of the Common Law to redreſſe the ſame ? unleſſe hap» 
pely they can ſhew,it is a generall conſpiracie inthe Eccle- 
fiaſticall Judges, or a Maxime in their learning, that they will 
not or cannot admit any Plea of diſcharge in this caſe, which 
they can never doe. And therefore, they are to be intreated 
to change their opinion inthis point, and not doe the Ecele- 
fiaſticall Judges that wrong, as to charge them with ſuch 
an imputation, whereof their whole practice is witneſſe to 
the contrarie: for it is unworthy ſuch mens gravitie as 
theirs is, who propound unto themſelves the inquirie of 
the truth in all matters, thus to be miſconceived and masked 
in an errour, and that for ſo many yeares, and not to be wil- 
ling to heare the contrarie, which is an obſtinacie in policie 
Aa 3 . no 
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no leſſe obdurate, than the Papiſts is in R h 
the truth and will not beleeve it. And ſo farre as concer- 
ning preſcriptions and the firſt gauſe and beginning thereof. 


CH AP. IV. 
SECT TI. 


Of Priviledges and how che came in; and that by reaſon of 


the frequence of Priviledges , Starutes of Alortmaine 
came in. | 


Ou it fofloweth, that I ſpeak of Priviledges, which 
8 VI are immunities granted unto private men beſide the 
$B2>S Law. 2 
Of theſe, ſome are very ancient, ſuch as true zeale toward 
the Church bred,and the juſt admiration of the holy men of 

God for their ſanctimonie of life, their great knowledge in 

the word of God, their great patience in perſecution far 

Chriſt and his Goſpel, the vigilancic and care they had in 

their Office, ſtirred up beth in Prince and People. So Con- 
fantine the great, being raviſhed with the love of Religion, 
8 and the — opinion hee had of the Miniſters of his time, 
erected Churches, and endowed them with large poſſeſſi- 

ons, and granted them ſundry immunities, whereby they 

might more ſecurely intend to the preaching of the word 

of God, and the winning of ſoules to the Chriſtian congre- 

gation , wherein they laboured with all their might and 
power, God ſtill adding to the number of the Elect. Nei- 

ther did hee this alone in his owne perſon, but hee alſo gave 

L-x.e.de ſacroſ.. leave to allother of his Subjects that would doe the like: 
Eeclſa S. Si Whereupen the Church was ſo enriched within a fhort 
25 authent.de time, that as Afeſes in the building of the Arke, was faine to 
Tecleſis. makes Proclamation, that no man ſhould bring in more to- 
wardethe buildingthercof, the people bringing in continu- 

ally ſuch great abundance of all things neceſſarie towards 
the furniſhing thereof, as that there was. enough and much 
: to 
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to ſparc: So alſo Theodoſius the thirteenth Empercur after 
Conſtantine ( although otherwiſe a moſt loving and favou- 
rable Prince towards the Church) was faine to make a Law 
of Amortiſation or Mortmaine, to moderate the peoples 
bountie towards the Church; as did alſo many wiſe Princes 
in other Nations upon like occaſion, and in imitation oſ this 
Act of Theodofixs, many yeares after ; and among the reſt, 
divers Princes of this Land did the like, upon the dotage of 
the people towards the Religious Parſons, and ſpecially to- 
wards the foure Orders of Friers that were then newly | 
one With the great diflike of theſe bleſſed men Ferome and 5s. . e. 
eAfmbroſe, who lived in thoſe dayes ; for that Jerome thus 
complayneth to Neporian of that Law : I am aſhamed to ſay: 
ir, the Prieſts of Tdols, Stage. players, Coach men, and comm | 
mon Haylots, are made capable of Inheritance, and receive Te. 3 
gacies, onely Miniſters of the Goſpel, and IUonkes are barred this foe por 
by Law thus to doe; and that not by Perſecuters, but by Cbri. pecans ſaitkin 
Fian Princes; neither doe I complaine of the Law, but 1 ans. his Booke De 


forie wee have deſerved to have ſuch a Law made againſt us: Amanti, , 


Honoram. ca. 


In like manner, and upon the fame occaſion doth eAmbroſe- 
deplore the ſtate of the Clergie in his 31. Epiſtle: wee 

count it (faith hee) no injurie, in that it is a loſſe, wee are not: 
rie vod that all ſorts of men are made capable of Wilt, none ex» 
cepted, how baſe,prophane,or laviſh of his life or honeſtie ſoever- 
bee be, but I am ſorie that the ¶ lergie men onely of all ſorts of 
people, are harr d the benefit of the Law that-is common te all;; 
who notwithſtanding,onely pray for all, and doe the common ce= 
Ebration of the Service for all: So farre they. 


+ And yet whoſoeverlokesinto this conſtitution, where- $a eqn 1 


by it was forbidden, that any man ſhould paſſe any Lands or ini which. 
other pamoveable poſſeſsion unto the Church, without the in. theſe dayes. 
is not vvnhaqut 

cauſe conceived of the ancient A!Zyes and Frieries, yet it muſt not bee beleeved, but that 
theſe Religious - houſcs in the old and true intent, were purpgſed onely for pietie, and for 
luch a practiſe thereof which the ſoule might freely enjoy, vxhile it was ſo. ſer at lihere 

\ Lom ie inguietude and avocations of the over- active world. Therefore ſome of the 


ſprung up in the world. But yet this Act of Theodoſias was ige Charts, . 5 


31. n. 3E. 


| Yaveand.learned Eaibess. of the Church reted themſelves to ghis divine and peacefyll: 3 


25 


Ky 


© fotirude, and Princes leave ( for that thereby the things that are fo pal- 
che profitable ſed, come, as it were, into a dead hand, which holdeth ſure. 
. and profound ly faſt that which it once apprehendeth, neither eaſily par- 
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wricings which | ; 
yet remaine, ſutficiently teſtiſie how well the Monkes of old could ſpend their times. What 
ſtrict devotion and unblameable carriage the ancient Princes of this Land have expected 


from their holy men of this kinde, may be underſtood by the Law made inthe dayes of 
King Cnure, Num. 6. · j pe pillaþ þ zlcer haver men zeopne ʒebu an zlc vo 


pam nih d he him do ʒebyſu e j j hupupinga ʒodaf heopar bircopay 5 


dar munecap 4 mynecena canonicar ij nunnan vo uh de ʒebu an 


7 pezollice ibbanz · j dæ er ij nih der opt 4 ʒelome clipianne To cniyvʒ 


* I pop cal cqur ven polc þingian zeopne ; j ealle zover peopar pe biddab 
” YJlzpap ij hupu pin ga pacepoap Þ hig vob hipan + clænnifre lupiai 


I beopzum heom yl um pip cover ippe j pid pone peallendan bpyne 
Jepealieh on belle ; pul _ hi prcan Þ hig — mid pih de puph 
hæmed pine pep zemanan z 4 fe pe Sp zerpican pille 5 clænne ja 


bealdan habbe he zoder inilvye j vo pupuld puphyeipe ry he pegẽ lage 
47 5 chat is: And wee will, that every man of every degree, doe earneſtly follow: 
it Right which to him belongeth, eſpecially Gods Miniſters, the Biſhops, Abbors, 

& Monkes, Votaries, Canons and Nunnes, that they take aright courſe, and live according 
to Rule, that they call to Chriſt night and day, much and oft; and that they doe it earneſt.  ? 
y fo all Chriſten folke. And wee command and teach all Gods Miniſters, eſpecially 
' Prieſts, that they hearken to God, and love Chaſtitie, that they may deliver themſelves 
from Gods ire, aud from the tormenting flames that burne in hell, Full truely they wit, 
chat it is againſt the Right to medle with women for luſts ſake. And thoſe that will ab- 
Kaine from theſe things and cleanneſſe hold, they th ill have Gods mercie, and in worldly»: 


worſhip, they ſhall have equall Right with a Noble man. 

It ſeemeth alſe by an Arabick Canon of the firſt Nicene Councell, what great ſtrid- 
neſſe and ſeveritie of life was required of theſe holy O:gers ; for the Canon ſaith, that 
they might not carrie about them -r N 7 ND PIRDDIN ya 


rrry x5) &. ND'g D p ND N a., pO? UD (I 


N'YD PTDNIN' POR BID ven NEON &c Ti, 277198 vr 
a paire of knives, as if they were quarelling fellovyes going out to fight and : "71 192 
kill, &c. That they might not hang a purſe at their girdle, &c. And that they might not ſeale 


a letter yyith a golden or ſilver Seale, &c, And moreover that they might not walke in the 


Streets or Allyes, but in a moſt grave and ſober manner, &c. as it is ſer doyne in 


xaos Ne DN, the 80, Canon of the fore - named Arabic Counc ell, according 
to the Manuſcript Copie · 
The great eſtimation that was had of theſe holy Men, enforced (| uch an immoderate chari- | 
tie in deuout minds, chat they obtained moſt eſpeciall Priviledges & Exemptions, and no 
man thought any thing too good or too much to beſtow upon a Monaſteric, But two great 
inconvenicnces followed upon the confluence of theſe large and ample endowments -_ 


, / = 


© 


2 
A a 
bo W : 


be "A 
+ My RY 


Ss RR IR * 
J 30 8 TT MEIN IS 
. 
»; LA 


8 P 2 Ne 
2 e „ 
p A. * 3 2 * 7 2 
* — q 4 8 n 4 * 2 5 
A 3 e 
> * 3 "8 1 
4 * 


8 3 n { ; 
hy . 3 N 
2 vt 2 


. ä eee . 88 
5 and Ecclefiaſtical Las. 185 
eb with it, ſo that it cannot without much difficulty be re- was the luxu- 
dced and brought again to the commerce and common uſe _ rr | 
ofmen)ſhall finde it was rather for the benefit of the Com- Rel G 
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| 7 Religious Or- 
kn, degeneraring from their old ſanctimonie. This is noted and provided againſt 
p by the ovell of Nicep horas, about the yeare 263. Arn, 3 mor THY * Inn 
| asel, x} mh ite Tara off ce auger ybowy ( yoovy 50 £26 Thy amusiar Mun 
) ex du Tire qu Te 9x8 deEꝭ, e Emre, i e when Thy cf iun: rie 
Tue U meTipar, i m9 R, Tas agoppuas, Ges mou, afeuTJonme, 
ia? duns (N Oeder gavar Anubis) E duc z ms Tales wueict, pri- 
Nl 6; bodduns, Ir dh dev, M e d D Km eib Apen inur, Jeu G per 
| m avedt Corres, x N x wemuyay , er aura KITETHVONTES, 05% X97 
My 9% x05 p0%7 Be, x; move; preyuiairort@- mals peorrior , we wovangrg vajre d)e 
diem: that is, But now perceiving among the Monaſteries and Religious Houſes, a 
necable diſeaſe, ( for ſo I call their unſatiable deſire ) I finde not which way I may pro- 
vide a cure fo this maladie, or how to puniſſi their exceſſe, For what Fathers could per- 
e them, or from hence could they take occaſion ſo ſuperfluouſſy toabound, or (to 
ſey with holy Hav) to bee ſo vainely madde ? Their care ĩs every houre to purchaſe to 
themſelves Lands without number, ſumptgous and ſtately Buildings, rroupes of Horſes, 
drayes of Oxen and Camels and other Cauell innumeratle z and bending all che fallici- 
wde of their mindes this way, they make a monaſticall life litle different from chat of the 
world, which is incumbred with varictie of anxious care. For theſe aud the Ile eaſons, 
the Novell forbids to build any more Monaſteries, but cis was after arc tepedtd By the 
t Bl. e b i oni 10: oor 20 i108 
An = greatinconvenience would have beenc;, the impoyeriſhihg-of ſecular States by 
Amortization of Lakds, which Princes. fareſceing,ſera bound to tlieſe exorbitant Dona- 
a, renin the exceſſe of thit Charitie. by mature and timely Decrees, In Spaine the 
wes of Morrmaine began under the Kings o all mn France, hit uſfitatiia, as one 
lth: Thelike pe rnns te ot hom ſſor whith ſet thieStature De Relig» 
n the Suat Chaney which a}ſo haſh btcercorthemgd by the Gucceeding Princes tf this 
land: Vt in whas cafes Lanuls may be dixiſed in Mqpimaige, yee the Writ 4d, e D 
Taue be al ite mane, gas vi : eg of he Ent 
Concerning the ceaſgn'df the name, * Pdyaore Yirger, ipea king of rhe Co tion of 
the former Starutcby E thefnſt, ſaith thus, ZH b el Manummostuam vocd- 
unt; 2 2 — Sacerderuv, iu named way | 
ua, hoc ef,u/wus alior um mor talium in per peu fe efſeng, Tha weh the Author 
ſaith —— this, is the reaſon of ce H Nes De bbs — bonorum, 
Cap. 2, But the notation of the word is otherwiſe obſerved out of the Statute, bya grear 
Lawyer : Lands (faith he) were ſai tocome to Dead Hands to the Lords, for that by Ali- 
enation in Mortmaine, they loſt wholly their Eſcheats, and in effect their Knight ſer- 


yer;for the vefengeafthe Realms Wards, Marriagead Reiaſha, Fre etre eee 
a dead el | 
gras led » Den Bank, formers fea UE 


8 \ 0 te- 
A b ren 


won the words [Car ſi homme purcha e, Sc.] ee | 
What ever uſe there might be of theſe Lawes of Mortmaine in time paſt, certaine it is, 
de yreſeni ficedeth them notʒ for in * ve ioo 
8 | 
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me han for che diflike © wrelychat it was ſo ordered 
. For it that e ry k beene holden on ſtill, the greateſt part of the | 
4 ' livelihood ofthe Common-wealth would in ſhort time have come un. 
; to the Church, and ſo Lay- men ſhould not have beene able to havg 
borne the publickeburchens ofthe Common-wealth ;. which it cons 
cernes Secular Princes to be carefull of, and to foreſee, that by overs 
much bountie towards the Charch, they i veriſh not their ou 
ſtate, and loſe the right of Eſchears, Primer, ſeiſin, and other Pri 
dges of the Crown in caſes of | cond ſpecially make bare 
Lyeſubjecta, upon whom a great-ſervice of the NEG 
doth lye. And yet otherwiſe the beneficialleſt tate of this Realm 
unto the Prince is the Clergic, as from whom the King hath a cont 
_  'nuafireyenue inTeriths,and is 3 in Subſidie. and not the leaſt 
all o £xirqordivariec es according to the proportion of thei 
1 And therefore; as the King is to maintaine the one, fo he is alſo 
to cheriſh the other, and not to their ſtate in any ſort to be d 
miniſhed , for that all other ſtates are made for the ſervice ofthe 
5 Church, and dhe Church againe for the beneſite of tem 
But this was none of thoſe Priviledges that I ſpake of, for theiem 
more unc ient exhan they, and d ont upon better devotion thy 
the other: but after this a eof . PE almoſt exti 
* in n Worl eat uproarcs and ti 
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dCloyſter Jhe, 2 — re wearied —— tumults & 

wyles which hap er the government o ian, and 
ny yeares after by the incurſion of thoſe barbarous Nations (be- 
place 


named) into Italy, retired himſelſfa into a deſert and folirary 
intending there to give E the ſervice of 
where, when be had a while remained. he grew ſo famous 
by his Chriſtian exerciſes of faſting and prayer. and the good and 
le ſoms exbortations that he made to thoſe who reforted unto 

im, that within g; very little time after, there was great conflu- 
| gnce of people unto him, not onely from divers parts of Italy, but 
gren from ſundry other parts of the World; ſo that within a ſhort 
time they grew into Fraternitie underneath him, to whom he 
Were lire by, to the imitation of that, which Saint S i did in 
the Eaſt, Church: to which his Diſeiples ſubmitted themielves 
with all alacritie, leading a life farre different from the common 
fort of men, denying unto themſelves all thoſe ordinary delights 
nut other men doe commonly take, out of meat, drinke, 'appe- 
"ell, marriage, Temporall preferment, andi ſuch other things 
"which worldly and carnall men ſeeke for very greedily, hum 

ing themſelves onely to God, and the rule of their Maſter. 
Which thing bred ſuch an + — of him, and of his Schollers, _ 
that not — many other — hong out from — . 

es; as the Premanſtratenſes, lumacenſis, T emplarians;; 8 

— Cyſertiavs, and the order of Saint Fabæaof Feraſulem, = | 
eren Popes, Princes, and people were wholly carried away wit 
the wonderment of them, inſomuch as every of them did as it 
were ſtrive, who might ſhew themſelves moſt kinde 'yntd them; 
Fherupon Princes built them houſes, every one in his Kingdome, 
#3 Clito Erbelbald King of Mercia, built the Monaſterie of Crom- 
lend — in England, of * — under the rule 2 ſaid 
Denedict, in the yeare 716. Popes and Princes granted t - 
viledges, ſo farre as it concerned either of their particulars: bebe 
Clergic, Nobilitie and People, conferr d goods and lands upon 
arm, every one according to his abilitie. 7 
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: Father uber of all thoſe that profeſſed a Regular life, within thyWeſt Hains 
Þ pare of Chriſkendome ; forbefore his time the"Monkes' of the “. e, 
Felt Church, ferved Godfrechrabroad,withourdeing ſhut ap in g- 
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pro vin.eiſ- mandements gt and:other Principles and Rudiments of Chriſti 


3 7 Religion, is nothing ſo neceſſary for the Salvation ofa mans Souls, 
8 C. Archi- 


"= diaco ni, io 
a cad. Ignc- 


rant Sa- 
> cerdotwm , 


de ofhcio 
Arc preſ- 


8 ks © 
© S 
22 . 
Hteri. 
N 
* 


That the admiration which alicſe Religions Men 


other, the freeing of ſuch Laads ar Hereditaments, as they held 


; where neceſſary, and never dangerous: Furthermore, Preachi 


„ ens, I. 3. * 
did breed of them; 
ſelves in the bead of Princes and Popes, did procure appropriati. 
ons of Parſonages, and Immmnitiet from Tythes, Aud that thy 
over-conceit which men bad of Prayer above Preaching in ih 
Church, was, an adjuvant cauſe thereto, , 1 1 
12 this zealousbounty of every degree towards theſe new ſort 
of men, there are two undigeſte 2 rag them 
both of them ſo hurtfull and injurious to the Church of God, 
never any was the like. The one was the Annexation or Appro- 
priatlon of preſentative Beneſices to theſe Religious Houſes 1 


ſundry Pariſhes-from the pay ment of Tythes to the Parſons and 
Vicars thereof; to both of which the School-mens Divinity gam 
great advantage, as ſhall be ſnewed hereafte. ö 
Either of theſe had their beginning of one roote; chat is to lay 
ot this falſe ground that Preaching, which is the moſt true, and 
moſt naturall foode of the Soule, in a Congregation that is com 
to the profeſſion of Religion already, and knowes but onely the: 
Articles of the Chriſtian Faith, the Lords Prayer, the Ten Com 


as prayer is: Beſides, that Preaching oftentimes gives more can 
of Schiſine, and diſpute in Religigh, than it doth of profiting and 
edifying the Soule: and therefore-it was not permitted by the 

ob ineiall; Conſtitutions of this Realme; that Parſons or Vicar 
of Churches, ſhould expound vr preach any other matter or do 
ctrine, than the Lords Prayer, the Ten Commandements, the two 
Precepts of the Goſpel, that is, the love of God, and the love ofa 
mans Neighbour, the ſixe workes of Mercy, the ſeven principall 
Vertues, the ſeven Sacraments, (for ſo many then the Romiſſ 
Church held) the ſeven deadly Sinnes, with their progeny $ and 
this to be dane vulgarly and plainely, Ab/que cujuflibet ſubrilitath 
textara funtaſtica, (for ſo they call learned and orderlyPreachingj) 
whereas notwithſtanding Prayer is evermore profitable, every 


onely profiteth thoſe that be preſent, and doe heare it, and att 
upon it;but Prayer is availeable even to thoſe that be farre diſtant: 
ea though they be in the remoteſt place ofthe world. By which, f 
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id and Eccleſiaſticall Law. © 189 _— 
ind other like arguments, they tranſlated away that maintenance 14 0 
was provided for the home Paſtors, (who by Gods owne in- the Reader u 
ſieution, were to watch over their Soules) to forreine and ſtrange 2 ſober judge: 
Guides, who never communicated to their neceſsitie in any hea- mem; for it 
renly comfort, but onely tooke the milke of the flock, and fed —— bee 
themſelves withall. But by this pretence of theirs, ought not Prea- quabthat Pay-. 
thing to have beene diſgraced ; for albeit Prayer bee a neceſſarie er and Pre * 
of Gods ſervice, and ſo neceſsary, that the Soule of man is, ing ſhould bes 


git were, dead without it, yet is it not f equall to the dignitie of 4 unvarily* 
. . . plac'd in com- 
Preaching, which God hath ordained to bee the onely meanes to petition, as that 
gome to Salvation by: For Faith comes by hearing, and hearing by Prayer ſhould 
the word of God ; and without Faith it is impoſsible to be ſaved: loſe by the 
for Faith is a gift that puriſies the heart, and makes a mans pray- mon. 
2 : | There may bee 
ervacceptableto God; and therefore neither of them ought {o to ;twayes neede * 
nke place, as that the one ſhould ſhoulder out the other, but they of Preachi Ke 
wght ſo to goe hand in hand together, as that one ſhould helpe, but then "= 
aliſt, and countenance the other, — 7 
mehriſtian. This reaſon prevailed for all places in the firſt times, but in theſe laſt onely for ſome, 
cording to which it were unproh able to goe about to convert the Indies no otherwiſe than b 
 burPcayers. Vet even in thoſe primitive times,which had moſt cauſe to call for Preaching,we 2 4 
$08 that this duty was of rarer cxerciſe, & leſſe ſolemnity than that of Prayer, as it may abun- 
dntly be diſcovered out of the e ee of both the Churches, And it is obſerveable, thit here 
Preiching hath beene of the greateſt account, it hath bin ſo much beholden to Prayer, that it was 
not onely begun and ended , but alſo diſcontinued by devotion: For wee ſhall finde the Re- 
tend Fathers Chryſoffome and Baſil of Seleuc ia at prayers inthe middle of a Sermon: Sce the 
doe in his 39, 0747. the other in his 3. Hom, Tlie} Au, c. Moſes the Sonne of Man, 
oh rofound Doctor of the ſemes, iaſtituting a compariſon berwixt their Sacriſces and the more 
cial Services tequired, in ſtead of all o:her,nameth trac of 5 and Tyyocation; and %6f - © 
ee lice Caith, that they are Kc. MNWRTVNN MNIN IN M21) P IN nearer to (Gods) 
nit intention, and tha, our way ther cunto, is by them: & aftcrwards he ſaith that theſe are neces * 
ſarie — 00 1595) O & JJ &c. N YA at all times, in all places, and for every 
a.Sce Bis More Newoch. Helec. 3. C. 3 2-Þ.TJP- And holy It in his 106 Hom.which is es 
Satte faith of Prayer (p7n)u-Lnnorzes wy oere many d pe, that it is of a more ſublime © © 
ondinon than any other vertue. And how our Lord hiniſelf ood affected to this, wee may ace 
ledge by that, Where hee calleth the Church, his Howſe of Pr.ryer , not Preaching z which © 
wal fo well in the elder ti mes, that all their Temples were known by the name of Evxryeue, Ora- 
tories. Nay the Preacher himſelfe, Prov. 15. is ſo confident of a juſt mans Prayer, that he dares ? 
By chat God will even be obedient io it (for ſo ĩ ulis or v muxyes is rendred by the Interpreter g 
1 Antiochus.) H ;wever. It may ſeeme to beſo, for When all the Preaching of Ce 
ulld prevaile no otherwiſe, than to bring vexation to his righteous Soule, the Prayers of Ara. 
h mi ave ſaved Sodom, if among ſo many thouſands, there had beene bur ren juit men. 
All this while wee would not detract anything from P. caching, but confidering our ſelves t 
ie under a State ſo maturely compoſ d, and ſo throughly adviſ'd and ſedled in the Faith, it will 7 
ec, chat e ſhould ſo farre moderate our opinion of Preaching as that our maguifyigg- 2 
may no way tend ts the diſcredit or diſadyantage af moſt necefſarie Prayer. 


SSF SA r, 


A K 


- © AS SAA 


12 
— 


2 1 


N 


* e 
e r 
AL. 37 WER. Sd 
* 1 e 4 $25 $2 
. | Eh. ” 


1 r * 
— py * 8 7 wa * = 1 
it © W . oc A: ** 9 
„ ² GG—Gê— ²˙ oy Re NS = HG 1's Fees, OY; 
Sag? ty ** 


2 8 ä EE ED beat whe apoio od gn, OE» . 
* n 3 N 
3 Arview of the (vile 
* SECT. 4 is 
3 whether Appropriations came firſt fro Priucrs or Popes it is queſtions N 


Ut how theſe annexations of Benefices firſt came into the Church 
Babes by the Princes authoritie, or the Popes licence, it is very 
diſputable , and there are reaſons on bath ſides for to ſhew the ſame, 

For whereas there are reported by . « Abbot of Crowle 
before mentioned to have beene eight Churches, beſide the Parr 
of ſome other,annexcd and appropriated tothe ſaid Abbey, by fundy 
Saxon Kings, it doth not appeare,by ought I can finde, whether: 
were done by the ſoveraign authoritic of the Kings alone, to the imp 
ration of that, that was done by AMartellus, who made all Chriſti 
Kings to ſinne in this point,or that it was done by any other Eccleſi 
ſticall authoritie, for that there is nothing extant for the allowance 
: thereof, ſave the ſeverall Charters of thoſe ancient Kings only: & tha 
Il TI ſhould bee the rather induced to beleeve that it was done by thake 
E ings authoritie only, I am thereto perſuaded, for that I finde #:{liny 
3 the Congueror, immediatly upon the great victory that hee got ora 
this Kingdome, to have appropriated three Pariſh Churches tothe 
Abbey of Battaile, which hee built in memory of his Conqueſt, And 
whereas William his ſonne had depopulated and overthrowne ſun 
1 Churches in the new Forreſt, Henry his brother by his Letters Paten 
_— gave the Tythe therof tothe Cathedrall Church of Sarum, & annexed 
XY thereto twenty other Churches in one day;ifthe copie of that recon 
chat I have ſeene, as concerning theſe appropriations, be true, yea the 
nen. matter was gone ſo farre in thoſe daies, that even Noble perſons an 
Fe. ge. other meaner men, would command Corodics and penſions to thei 
10 Chaplaines, & other ſervants, out of Churches, and this could not be 
redreſſed,untill ſuch time as there was made a Statute to reforme it. 
On the contrary ſide, that I ſhould take it to be a deviſe of the pop 
I am moved thereto, for that I finde every of theſe orders of Relipy 
ous men were confirmed by one Pope or other; & as they confirmed 
Linwood c. them, ſo it is like they made proviſion for them, & that moſt eſpeci 
het bens this way, d& that chiefly after the Laws of Amor tiſation were deviſe 
| "memoria, & put in ure by Princes: & thereupon it is that we find ſundry ſorts 
; 56 ” annexation made by Popes & Biſhops under them, every one in their 
. Dioceſſe: as ſome were made ſo far as concerned the Pa on 


pleno jar, & then might the Monkes both inſtitute & deſtitute the: 
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and Ecclefiaſtlicall Law. 291 
were of their owne foundation, might chuſe,the Incumbent 
being once dead, whether they woutd put any other therein, unles 
perhaps the ſame Church had people belonging unto it, for then "A 
nuſt they of neceſſity ſtill maintaine a Curate there; ꝭ& ofthis ſort A 
& were their Granges, & Priories, & thoſe which at this day we call f By occa- 


Donati ves: but if it were of another mans foundation, then was * _ 2 


it otherwiſe. To this alſo I adde, that the Pope every where Authour 
i his Decretals, arrogateth this right unto himſelfe, as a Prero- here ſaith, 
give of the Apoſtolike Sec, to grant theſe priviledges to Reli- and that 


gious orders, to take and receive Benefices at Lay mens hands, by wa, yo 
the mediation of the FDioceſan, whoſe office it was to be a meane after ſaid 
concert - 
ung the Patrons penſion from the Bithop, Chap. 5. Sed. r. of this 3. Part. Trihall be here 
emquired,vvhat Right and Title the Dioceſan had to a ne Church, or Monaſterie, and hove it 
flood in compariſon of the Patron; and becauſe this oy ſeemeth originally to diſcover ir 
ſefe in the Founding, Erecting, and Endowment of a Church or Monaſterie, (by all or ei- 
ther of which, the Law ſaith a Patron may be made, the Biſhops conſent alwwaies preſuppoſedd, 
u hereafter ſhall appeare) therefore in the firſt place it muſt be conſidered, ho fatre forth 
the Biſhop was concern d in theſe, that it may the better be underſtood, how truly hee was 
thfi:d to the Right of Preſentation. Fot that which concernes Foundation and Erection. 
that the Patron had free to liimſelfe in the firſt place, was but his Thoughe, he might - 
think: where he would deſigne the Ground, or How he might Build the Church; and if 
imertained his owne Motion, hee might make it his purpoſe. But this was nothing without | 
Execution 3 and tothis the Dioceſm was to bee required, as the molt principall and mot 
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eſteQuall Agent; therefore it is ſaid in the 4. Canon of the Councell of Ck that © Ks 
pe man ſhall erect waydgiewy # cveThHey Tio N woulu Te TIE rν7 oonbiry, = 
a Monaftcrie or a Church wvithout the Biſhops conſent. And Lambertins ſaith, thar this Was 


ho neceſſarie, that if a Church were ſer up in the Patrons ground without husconfent, the 4 
Patron could not pull ic downe vvithout the Biſhops conſentzyet if the Pumoa built a Citden 
his owne ground without the Biſhops conſent, the Biſhop might pull it done wou 
— confent, and yet in this caſe the Patron might not doe it without i 'Bifhopy n 
conſent, dec. But to ſee further. For the Greeke Church, their Buchologue ſaith, M S 1 
cory mp v 78 EANDTTC aveycipe ue vas irt vu excions Apy rpdis, &c. That te 
Materials being provided for the foundation ofthe Church that ſhall be erected, the Biſhop 
wmmeth thither in perſon &c. and having put on his Formalities, the Earggay favor and 
the *Quogoewy, he ſaith certaine Prayers EU nognTos à eds, &c. Tlayayea Te, & c. This 
De O Aprygepevs Nui d S νννι *% ov Stan T3 AmauTiuop N 
Mis eig & do 6 Nets pare V5 9cips gu, Y Tree TromiCta Gia. Brawres 6 5 
Ac. . the Biſhop fume th the Ground wor ke with his incenſe circulatviſe, then the Singii 
ſay the AmzAuTixtoy [| a kinde of Collect ] for the Saint to whole. name the Ch i 3 
Sdicated, and ſome other Services as the Chanter ſhall appoint, That which followeth im ws 2 
Wt Euchologuaconcerning the Corner-ſtone, which the Biſtiop croſſeth, and layeth for h 2 
| Spandacion, lach beene formerly obferved, by occaſion of the — Novell cothis © = 


. - 


85 
8 


[1 


rr. FALK DENSE FFAASIYSESYE & 5 


— 


CLE . i NE ed CAE... * 
5 2 + 7 GN SIG Trot. 8 9 6 r ht 
8 . £ 5% 4 4% N r n r 8 E ee 8 Z 
$ 3 EL x, 8 * at WS WA r r e ot 8 5 > SY 3 8 ya © RO FIITY 
Yu. 2 r . - S: 28 N ? 4 4 * wa 25 7 
e Fe . * r * N . 25 = R g # A * 
F . 8 0 L tn Sp. 3 9 * 
af => 


* SIP Ab) 
2 ” F 


t « 5 
, p ' A 3% £7 * 5 
a SP, 4» 8 * KISS 3 2 a 7 
8 bet 220648 „ Len Mes i en 7 e 2 * 
>. IS nt INES oe FO 3 2 
PV e 2 
4 20D; 5 0 5 a F y . 7 8 


„852 A vie the b mile 


Where we betweene the Religious nouſe and the Incumbent, for in ind 
ſpeake of rent rate, that neither of them ſhould preſſe to much the one al 
20 » ha- on the otherꝛand therefore in the beginning, the uſuall rate i 
E An. ce. they ſet downe berweene the beneficed man, and the Religia 
I y rerained Perſon was the one halfe of the Benefice; for that it was nelly, 
the words 7 4 1 
pg the Euchologue, EmTeggyywaoy & Quogoptey, for that wee finde hem confuſedly and aw 
certainely tendred, the lancer may in port Humerale, the former ſeemeth literally to beeg 
much 2s Collare; but Gretſer was very angry With ſuns for tranſliting it ſo, ( inks 

Notes upon a fragment of Curepalate) Quaſi ar Canibus ſermo efſer, as if ( fa 


5 


ith the Jeſu} en 
Maſter Leung had beene talking of Dogges. Bur ſee what the Jeſuite himſelſe Laube 18 
words EmTEg3yaioy & Query in his Comment, upon Cedin. cap, 16. 7 Mn 
Toreturne io ourDioc. ſ.n. The Right and Title to a Church, and that which belong 
chęrumto, is more peculiarly acknowledged by the cewggaiotey, or ſetting · vp of the Ctoſſe thei 
Performance whereof vas in this manner? Af my Laren ai Th; ctxoliunglie 
Nas eve Vp e οαεůjn e "EZapoey . j eig ri 19% Apliib 
pia enn e, ); dn bat N r Naòr ah be Em Ki¹e n ⁰ Tai 
A- ae, Js Mi ν caupey Evaivey oy & Ye bt IT tap trot ve“ 
Ty wl wiper. Z öh murg 1hpyarey aac £7 ovouar cl Ni d, & Th Svcoug 
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N Exxancid, & c. Euchol. pu : i · Word being brought to the Patriarch concerning 
Church that is to bee built, Letters are directed either to the Exarch, or to ſome of the 
ſhops to requeſt that the Church may be founded, conſecrated. and entitled to the Patriarch 
STeuvggmiyiay: then commandement is given that a croſſe of wood be provided, upon which 
the Pattiarches Secretaries mult ſet down,upon the one fide The P atrrarchs Emmgominccy co 1 
2 fecrated an the name of ſuch a Samt, in ſuch a Citie, preſerv'dby God in ſuch 4 Province, 
f proper will by ſuch or ſuch the moſt holy and Oecumenicall Patriarch. On the other ſide, Us 
dia ebe Reigneof ſuch and ſuch our moſt Religions Princes, in ſuch a Moneth, of ſuch a years hl 
A Then the Crucifixe muſt be ſent to the 4s where the Church is to be erected, and there [hi Wap 
3% 7 Biſhop] by whom it is conveighed ſait the forenamed Service which is uſed at the founding 
d of a Church; and when hee maketh the Conſecration, the Croſſe muſt be ſer up behind 
7 the holy Altar, there being prepared for it ſome lofty ſtructure, fitted with a concavity (torts 
ive it ) either of Stone, Iron, or Brafle as it may be ſcene in the great Church. By the gre 1 
Church, underſtand that of S. Sophia in Conffantmople. Thus the Euchologue, for the Wip 
Greeke Church. The like to this (for as much as concerneth the ſubſtance) is obſerved in ti 
* Latine, but the Ceremonies, there are more tedioùs and eliborate. The Reader that hath (al 
I * much time and patience ſhall finde this trae in their Pontificall, . 
y che ſetting up of the S7wegmizeey, the right of the new Church was conveyed to thei . 
Puaniarch, or Biſhop as by an e ſpeciall title: ſo that nov, for the moſt part, things Mere aliog - 
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ot ol t that the Pope would cher 4 Cherch above that rate. cr ihe - 
cer by the cavetouſneſſe of Monkes and Friets themſelves, fed by 
tte remiſneſſe of Biſhops who had the managing of this bufi- <0: 
eder the Apoſtolique Ser, the Incutnbents part came to ſo „dh Re. 
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Be?” 
ll portion, that Y-bas the fifth, by Othobos his Legate here: 
England, in the yeare of Salvation 1262. was faine to make a fifdbction. 
l antine, whereby he forbad all Biſhops of this Land to appro- And wee 
Bak, The Biſbop, for though the Patriarch be eſpecially named in the Eucliologue, 8 ir be afſa 
aStontroverſfic betweene them concerning this Toke 2s it is raught b pres, op the 31. 
1h ane Apoſtles Canons, yer that the Biſhop, if not onely, yet alſo had this right, it nevi- 
in) {te by che Emperours Novell. And concerning the conyeyance ofthis Right by the Zraves- 
the Wotjivr, ſee what is ſet done by the Patriarch of Conflantmople in the caſè of /oha Biſhop of 

rz ind for this ſee the Ia Greco-Romanxnh. Tom. 1. Lib. 3. Sent. Synod. i 7. 132. 233. 

A nd dns 

thee Pacciarchv or Biſhop ſhould challenge this juriſdiction over the new Church it ſeemeth 

weaftreaſonable: For what did the Lay Patron do more than a man of Iſrael, who brought 
be to the doore of the Tabernacle, but the Prieſt made it an Offering and an Attone- 

t The Patron indeed perhaps mightchuſe the place, but till the Prelate came and ſan» 
me ground, it might as well be. Denne of Theever as a houſeof Prayer. The Patron 
bring che ſtones, but the Biſhop laid the foundationzor if the workeman pur the materi- 

ercher. & made upa houſe, the B. made that a Church; till then, nothing was bur the 
ee body of a Temple, the ſoule being yet to come from a diviner influence of the Dioce- 
hen fore it was, that the priviledge of a ne Church followed not the building but the 
ration of it, as the Condition is worthily obſerved by the devour & learned K. Aurea in 
BL aves C. 5. which is Be cy ſucena Fpypþe of the priviledges of Churches. The King 
A that if a man purſued by his enemie flie ro the Temple ; hine peopan nih vum 
ur ne deo. no man may take him awvyay for the ſpice of a ſeven Night. ip he 

; wi Wnzne Iibban mæʒe, &e. if he be able to live for hunger &c. Other and great 

N lungics the King there granteth to the Church: but the Law had this caution pe ed da 
Mie ne cypican de Birceo chalzove Si Fnyþe;(This )freedome we give to 
in Nh) Cheb as ſhall al by the Bifhop. FNYPes - 

xe have ſeene upon whar juſt and valuable conſiderations the Dioceſan might challenges 
babe and Title tothe New Church by foundation and erection. In the purſuite hereof wee 
io ſet downe manifeſt incouragemenis to argue the uſe and exerciſe — , in che en- 
ent and filling of a Church or Monaſteric, Therefore if wee looke backwards we ſhall 
Nu Cuſtome well nigh from all Antiquiti:, that the goods and revenues of Churches 
me beene alwayes acknowledged to belong of Right to the Biſhops diſpoſing, Some au- 
Noe for this may be had out of thoſe Canons which ere called the Apoitles; Canon 3 7. 

* erer y inne ιενιτνντ 6 Emioxon © $2470 Thy Qearndte les eau 
een. Let the B. have in his power all the goods of the Church, and let him di 
chen as in the ſight of God. So the 40. Canon Heosueueb & c. Where alſo the rea. 
3 Mig iven e y Ts N wy 4 Ji au mRUTYOY , 0 αν foot wiliixoy, om 
* en i. For if the pretious toules — are committed to his care, how 

a he E , 
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Doc pines any more Churches, to any Monaſterie, or other religia 

:- _* ought hee houſes, but in caſes onely, where the perſons, or places to whg 

bd bee in- they were appropriated were ſo poore, as that other wiſe ti; 

Sy _ the Were not able to ſuſtaine themſelves; or that the cauſe were lll; 
Church revenues. Fot the authoritie of theſe Canons, it may now be thought too late alli 
to little purpoſe to ſpeake: and yet L have alwaies marvelled who that ſhould be, that duti 
o bold, as to faſten ſo many forged precepts upon the Apoſtles; and much more, that whalſWau 
ſoe ver he were, hee could be ſo fortunate in his fraud, as notto be diſcovered rather in 
next Age, than in thoſe later times, Which ſa the former at a diſtance, & may be though 
know a little of that which was then done. True it is, that ſome of theſe Canons mg 

- Teeme to argue, neither the Spirit, nor Style of that Age. in which they pretend to have h 

brought forth: and yet of others we are bound to think: more ſoberly. To ſay no more 
will onely ſet downe that of the Arabicke Paraphraft, who at the end of his tranſlainllfs 
of theſe Canons, in ſtead of thit which the Greek ſaith [TwwTe 5 S xgvorwy Dare 
uu mp nuany,  Emigzomuthelethings we have delivered unto you concerning the Cam AP 
Oye Biſhops] ſaith thus. JJNXD NINONY?) NIDN 7D N iD 2 WIN mv 
chat is, O yee Familie of the faithfull attend: NIDFTIIR DIR TIN WAP | 


unto our words and precepts, for that they come from the holy Spirit of the hving Lord 
Care. Buthowever it be reſolved againſt theſe Canons, yet that which we have ſaid is 
ſer downe by the Synod at Antioch Can, 24 & 25. where Note (faith Bu/ſamen upon 
25. Canon) #71 Ji crancragnav S eνννẽ,ͤj ame TH 2) cnxanoia ome , that 
Adminiſtration of choſe things which appertaine to the Church, belongeth to Eccleſiall 
men. Reade alſo to the ſame purpoſe the 7. & 8. Canons of the Councell held at G 
Ei Tis pee CAU. &c. And Ei TR INN nazuldro xggmopretas, c 
a Curſe ispaſt upon all choſe that preſume to give or receive the Church fruits, otheſ 
than by the Biſh5ps diſpenſation, or theirs who by the Biſhop ſhill be appointed there 
Aud Steven Biſhop of Rome in the ſecond Centurie, ſaith Lorcy quogue quamvs reli 
nulla tamen de Eccleſi iſmicis Facultatibun diſponendi, (ſo wee reade, rather than Reſpen 
degitur wnquam t11buts mer, that it cannot appeare, thu ever any power was gπ 
to Lay-men, though Religious Lay, to diſpoſe of E-clefiaſticall goods. It is the Bi 
obſcryation in his ſecond Epiſtle ,and long after hin it was repeated in the Councell BW 
teran, under Innocent the 3. Chap, 44. In the yeare 589. it was ſer downe in the T. 
Councell, Can. g. that Churches cu ſus Rebe ſhould ad Epaſcopor pertinere. And OW% 
of Alexandria in his Epiſtle to Dommus, ſaith, hat the Dioceſan for the time being, may 
ee, that is ( ſaith Baſmon) dr Ty x73! Seipo vs iν ² , thn he may confidently 
ſecurely be intruſted with the Church Revenues, And b:cauſe the Biſto had this power 
the goods which were conferred upon the Church, it ſeemeth to be a Reaſon hyhet 
ſomumes preſent at the laſt Will and Teſtament of Benefactots in this kinde ; for th 
peareth by the Will which Berirate made, a Nentiſb Gentleman of AMeph am, related en 
Eambert ou of the Antiquities of that place And þa dyn hyda on d vpe v dune i 
„ peæmmpur vpe vo polcner dede 5 And Þ land æ v realcanham ap ve bid 
> papa dæze into d. Andpee pop fflxquc raple, hie hlapopd and hir yl 
8 iy heopa cpive pay x And 1 give (aich the Teſtator) the 10. hides at Srrejron, tl 
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5+ er at Walkenſtede, And the Land ar Falcham after Ryrhwares dayes to S. Au — "het 
_——_— g A Effrecs Soule,theic Lord. and his Elders, ſo their will was, & c And this is ſaid to be ana 
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2"; acebirceoper,&c-and Elꝑrier Ppeor der on Cnoxdzne zi. Wineſſe E 
. Lan 1. . AElffie the Prieſt of Cregaen. f 2 
bon this Right which the Dioceſan had inthe dipenſation of Eccleliafticall goods, it pro 

be was alſo eſpecially concerned in the Endowment of a Church or Monaſterie. For a 1 
be 17 Can. of che 7. Synod ſaith thus, O CHS: Aion peovaryeny cs wil v ei A ι,jẽe, 
" ML N Een. lau. Grac. Rom. in Epat. S. Can. Tp. dl. ai wvax. Wc But ſee x 

be Canon as Falſamon and Zonaras have it, and what they ſay: Be it a Monaſterie, or othervviſ = 

MiChurch or Oratorie, Balſamon ſaith ayay:3 2027 d x]ion HEAANGOY Gegan3a oy 17% 40 * 
Enouwry,napzey, The Founder ſhall be forced to bring a competencie — 2 Dioce 3 
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tiog boch ce And how'muth the Biſhop Was conſidered in this matter, itappearet 
ofthe 4. Councell at Toledo, held under Honorius in the yeare 63 3. NoVerm! tamen c res 
ara in rebas quas iiſdem Eccleſia conferunt, nullam ſe peteflatem habere, ſed juxts Can 
1 ta ſicut Eecleſſam ita eg dotem ejas ad ordinationem Epiſcaps pertinere, Where it is ſaid, that 5 
Founder tnuſt know that he ſhall have nothing to doe, neither with the Church, nor that wile 
eſtoweth upon it, bur both ſhall be long to the Biſhops diſpenſation · And this is alſo cited b Sa 
in the Decree 10. 5. . cp. Noverint. ＋ 8 al; 16 111 
Ag the Br ac4r 4 Councell, held in the yeare 672. Can. 5. it is ſet dowae, that the Lie ey 
oconſecrate any Church till he be madeſureof aconvenable Dotation. Memineree (aich thx C 
ito the Biſhop) r nas prius dedicet Eccleſiam nifi antea datem Baſilica tg obſequinm ipſius per dam 
em Chart ule confirmation acciptat, nam non levis eft iſta temeritas c. And before this as my ch. - 
lid in the 3. Talern Councellof the yeare 58g, Can. 19, which allo was reported in 388. 
Dotncell helden at ent x, C. 4. Malts contra Canonum conſtitute, fic Eccleſia1 quas adificaverwnll 
ant conferrare, ut derem quam eudem Eccleſia contuler unt cenſeamt ad Epiſcops ordmationem man 
were . Quod facdtum & in prateritum diſplicet, & in futuruu prohibetur: ed & omnia ſecundas * 
ionen antiquam ad Epiſceps ordinationem & poieſt atem pertineant. And in the Cour E 
u of the yeate 658,Can.14.whereasthe complaint was, QuodOratoria per villas jam long temp. 
brats 508 facultates #bidem cellat. as apſi aorum ville ſtent Epeſco s contr adicant The C: i _ 
on was; Hor con vent emendars ita ut duntaxat in pteſtate ſunt Epi ſcops, Alſo the Canon N * 
. of the Councell at Veffmiuſter related before iu the matter of Pariſhes is much to this 3 
papoſe, There we cite it out of 2 MS,Beblorh, Bod. whichis a continuation of Mariamus Scotui. We Y* 
In iralſo in the Continuation to Florent. Wigorn. by occaſion whereof, looking better into out Ma 
er Marian ves finde, that it agreeth, for the moſt part. with this Florence of jy/orcefter. But 
er to argue this diſpenſative Power in the Dioceſan, be that is willing to. obſerye, may finde lev” - 
ll paſſages boch of late and elder times, among the Records of Sarum, a light . Ned a 
oe grear fa tour of my worthy Friend, M. Edward Thor nebul gls one of che Canons Relident 


vt have ſeene how farre the Dioceſan was concern d in the Erection & Endowment of a Church: 
aſterie, it remaine ih, that wee no conſider him, in that which appertaineth ooh _ 
1 his 


naſterie, certaine it is that none could be admitted, but by the Biſhops authoritie. 
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Ji «s ned in ſeverall Synods. we note onely the forenamed Councell held at Nice, beg aerę al. 

„treaſon of this is {et downe, let the Reader ſee the 14. Canon in the Latin Trapflatiens; et. 
el 1b Terrgen for thoſe that are notſo ſatisfied, we ſhall ſhortly provide the Arabick Text. 4 "WE. 
dan Ele diherwiſe prevented by thoſe that are better able, or forced to forbeare for wantof Charade 
. r 3 Ty Ce 2 . a ſhoul (t. 10 4-3 
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„ which by the Canori is called Ius Patrenatui, andi 

ot out of the Law ſaith, that this is Ius honoriſdum, ub 
wod.Droceſurm conſenſu Eec leſim ſundavut cen 

Alu Rabric: He therefore that ſcumded a Chim 
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n d bing ended, aud the Endowment delivered! up, the care of the Altar was committed to the R 


F | een chereof, as might vedound to his greater glorie: This power the Biſhops ot 
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F: and Eccleſiaſticall Law. 
becreout, according to the quantitie thereof: Which conſtitution, 2 3 
d doſe it raoke not the effect chat was hoped here wre two Sta- Ong 


"YE things. muſt be referr'd co Men: And vo that purpoſe, who of all men could be more t 

FE te Biſhop ? It ſeemeth therefore, th it the right of Preſentation may be originally in the Digcd 

a- and wee ſhall Ende it hath beene ſo, by a cerraine ge, recorded in the life of Biſhop V 
ber the Author ſaith, That when any would build a Church in his Territorie, the B | 

ha anſcnted both to the Breftion and Conſecration : S, confeflim elle conſecrate Eccleſia leget "A 

deen in 107715 nt jus celſu udanes d ire nondifferret, e. which is anſwera e 

t was before ſaid concerning the dowtie of a Church. It followeth in the Author , Cenſecras 

„nue peracta dotegne contradua comprobate illic Preibytere altaris Procurationem comme 
f dd vecatronem firmirer legitione heveds panne impoſito commendavit : that rhe Conſec £16 


* 
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al larecd, and the Advouſon firme ly conveighed to thelawfull heire, by the putting om ofa Robe. A 
an wel/d:lrici,C.7.p.52 edit. Auguſt, Vundel. 1595. | WM 
tis now time to conſider how farre: forth the Biſhop departed with this Right to the L nod, 
tor what cauſes. Wee hve (21d, that the Biſhops Right was not to the things chemſelves, , 
ol being once apprepriated to God, could be only his, but eo the diſpenſation of them, according 
och it was neceflarie, that the Biſhop ſhould diſpcſe of the preſentation, and fill the places N 
n labunibents, as might enjoy them in Gods Right, and execute their function anſwergbh : 
be Founders good purpoſe, This AR of the Biſhops being (as by chem it was accounted) mores 
of Care chan Power, was uſually underſtood by the moderate expreſcions of Neximare, Bree, 
ane, or Commendere, ſtill ſaving the Right to God, and tothemſelves only ſuck a conſcienwour 
be Ly Patron, yet ſo as it ſhould be neceffaric for the Patron to have recourſe to the N 
hee might & his Clerke for the Rectorie by ordination, and that it ſhould be lavwwtull foe 
we Biſhop to:deveſt the Patron of this Right according as hee ſhould be moved by fuch cauſes 
ere found tobe of a confiderable i ance: ſo it ſeemeth by the Law where the Patrons RH 
lte be ſuch a power is geo. Feel: fo bac uſyuc ſuftrnnct. De jur, Patron. C. S , Thy. 
on that moved the Dioceſan to let the Patron ſhwe with him in this prerogative, d faraiag 
ons encouragement, for ſo it muſt be conceived of this right, that it was an honorable p,. 
81 = therfore the Abbot in his definition did well to call it jaw hone: em. This reaſon, mn ce 
Ae Pacron,cooke place, becauſe of th great noed which: then was of thoſe, which were able, and 
yl mud be willing to erect or endow a Church, for as much as all plaees at gras; — 
wil wferniſhe, for we (hall finde in ſome thatthey had no Churches at all, but inſteadef a Church 
content to (ay prayers under a Croſſe in che open field: & this is reported of our oven #1 re 
the Peregrination of Melibald. Src mos eſt Saxonice genti quod in nonnullz abi 
ws pradiu, non Eccleſiam, ſed ſancta Crucu ſipnum Domino dic at um cam magne honere a 
WerefFum ad commedan diurma orationg ſedulitasem ſolous babere: Hodaperitc, Here {olyes. ri Y 
WY Iarar ad Confium. Tom a. Ted. pf. pay. 426 Edit. Ingelf, 1603, In other places wane 
bt perhaps be Churches, but ſomernnesrhey were no heiter thanthoſe vw ch are ſpoken of by 
100 Af Sherebwvae in the life of K. Aured, Churches, of ſo poore and mrane à ſtructure, that 14 
les veere ſetbefere che Reliques they were oftentimes blovne our by the wind which got imme! 
aa ly per office Eccleſiormm , but allo per freguemes parietum rimula, as the Auther there hath ſaid i 
much that the ingenious Prince was put to the practiſe of his dexeeritie, and by occaſion of u 
„ ee ex lie & bo ven. cornabus hereme conflyeere 87 2 by an apt comp ure of os * 
za bp invecd, hee tauglu us the ene of making a man omg I 
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Ba 198 A view of the Civile - | 
heſe exigencies tutes made; the one by Richard the ſecond, the other by his ſue! 


_ 


ich mov'd the 


* 
7 
1 
1 
85 
* 
KI 


de cauſes ceſſor Henry the fourth, both for the convenable indowment of 1 


pe to give all encouragement to the Patron, and admit him into the honorable imploymnet 
ling che Churches, but ſo as uponoccaſion given, he might reſume this right to himſelfe,whichup i | 


the the abuſe thereof hath accordingly followed. e 


harche Paitie could never yet abide the Clergie, is noted in the Law for an old ſaying. De a 

ri. C. Clericis. lib 6. and B. aſil the Emperout in the 8. Synod could (ay ofche Lay people of his 
me: Adio muitos malitia in inſaniam accendit, & e. ut quod pedes ſint menme cogitantes legem yonen i 
wore oralit: that maligni tie had ſo ſet on fire the madneſſe of ſome, chat forgetting! themlelves tub 


e, they would needs teach their eics to ſec. But we are more happy, and need not make this ow 


| complaint, being no otherwiſe troubled, than with a very learned and moſt religious Lam 


cho the .I ay Patrons heretofore behaved themſelves in the matter in hand we ſhall ſee. ( Thong 
mention only the Lay, yet I excuſe not the Glergie Patrons otherwiſe than thus, that they werebix 
: and not fo likely to wrong the Church in regard of — intereſt, }; 
re Patrons abuſed their libertie many waies if we conſult wit 


the ſeverall Councels which hav 


ed againſt this we ſhall fad chem ſometimes preſenting illiterate and unwarthy men, Priefts of i 7 
he loweſt of che people: men that can thinke ſo meanly of the Miniſterie, as to make ſuit to come im Þ B 
Prieſts office for a piece of bread, i. Sam. 2. This is noted in the Councell at Colen. An. 15 36. wb. 
rare (aid to preſent their owne ſonnes and kindred ritra ullum delectum aut diſcrimen ſruentiam Wi ha 
ran. There allo it is complained that there were (ome, qus admatis, nomen tantũ relmguum W- 
a promoted the Incumbent only to a bare name,reſerving the revenue to them(clves, auſu quam I th 
esns they are there cenſured bythe Councell: and ſome were ſo exotbitent in this kinde i 


* 


auld preſent ĩheir yong boyes and children, as if by the ſame Il of Nature, they couldibeys The 


i 


; * t and men. Coscsl. Paulepnt. Conf. 14 


This is litle better then that of Micha, the man of mount Ephrarm;qus ei ir ſacrific ali:rhe 1 


might be well endured that the Sonneſhould make the Prieſt, When the Mother & the Four 
had wade the Gods. But this was done too, hen there was no King in 1/racl andeverymandd 


1 back was right an hi o ever. S187 il Moy; 20 n on othervviſe oabon & 


mablean act could never have pals'd as the (on of Gerſomharhobleryed upon the place 
be Councell of S urg, under Aar um the 5. telleth us of certaine Patrons that uſed to c 
Pound with the Ingumbent for a Moyetie of the profits, and this in the German Councell under c. 
al is ſtyled val canci oſum et ſimontacum. And ſee to this purpoſe the Councel of M orme, in ii: 
reelhter, Others not contented with a part of the obventions made the bargain to have halle 
r in the ſecond Bracaran Councell. C. 6 we finde ſome that built their Churches , Son pro de vim 
er, fed pro gueſt cupiditate: not for devotion, bnt filthy lucre; that they might ſhire alike with ii 


1 


Ancumbent 3 of the Church, 

Sometimes it fell out, t 

part, diſigreed about che Preſentee, and this was a great inconvenience, for in the interim du 

heir diſcord the Biſbop-was to take away the Reliques and ſcale up the Church. Some Patras 

8 0 zeit Preſentations e xpected to be gratiſied with gifts and largeſſes and the like : and againſt — 
was provided in the Nanneten Councell. C. 16. And the Councell at Arles under Charles tlie g 
— { y forbid deth t he Lay P atron, wunera exigere a Pr acbyt. prepter commendationem Eccleſa. 

the Capital. addir. 3. C 63. M 30 of the Councell of A ent x. And it was the complaint of the f 

e Councell, that the Pattons Sans and nephewes. were wont to exact great dinners of che Re 

ers. if they would feed upon the Incumbent, and cate out their pteſentauon. And of chele this 


ff P certa dadacama: We are credibly informed. Conſc. Pala. i . 212 


che Patron, ſomtimes fgr his own profit in the vacancy, would reſerve i 
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at the (ame Church had ſeverall Patrons, and theſe in the vacancie, for i 
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Nonkes and Fryers, and ſuch e perſons, 92 were Patrons ſhe 
r 


"Churches in one day: and the See of Fincbefer,. which hath had che Canon 


Ti FL 
7 $26 


Fubt, but the like was done in other Biſhops Sees and other Ca- 
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Vicar, there to doe divine ſeryice, and informe the people, ring tus pican 
, ; Therefore ik 


nd to keepe hoſpitalitie among them. | decreed, 


Albeit moſt of theſe Appropriations. were principally in — 6 


* 


vt Biſhops Sees, and Cathedrall Churches altogether free from profenc aſter a c 


m, as I have before ſhewed in the Cathedrall Church of Sabiſe dn, time ſer 


FT | TT : | downe: where 
ir, to whom Henry the firſt appropriated neere twentie ....5 noe; tha 


a 


benefices aunciently annexed to the Biſhops table, the Parſo- ed the ClergyBa 


ee ee e £220; en 
bedrall Churches, if I bad as good inſtruction to report of them, — 8 1 

#1 have had information to ſpeake of theſe. | nor be received 
And ſo farre as concering the firſt effect of Priviledges,where- . — ; 
aw, yet Wile.” 


by ſundry fat Benefices have beene 1njurioufly drawne from their 10 
awne Churches, and unnaturally appropriated to Monkerics and — A 
Meries, & other ſecular, & religious places; which as I have ſaid, Docour that hine* 
hath bin partly the act of Lay men, & partly of Ecclefiaſticall men. ſaw no 


— 


* 


indum rmanckilibui:as its noted of them in the Councell at Sulr2bargh, whereit is called deseſ ; | 2 
terra prela. C. Nonnullt t c. And C. ad entinpand. It ſete meth alſo by the Counce ll at Acala. lat the? 


ts were ſometimes 2 their Patrons, ſeculæri negotsatione, ( Villecarione gurp/ in ſeci 
C 


0 1705 to debaſe the Incumbent, and deſpoyle the Church, but horrendus eſt dicere, ſaith the 3. 
rer nothing would content the Patrons but the life and blood of the Prelates, &c. 


— 


b. 
Þ 


* 


negotiations and the meaner offices cf hisbandrie. The Prieſts indeed are called Paſtouts by the* 


17 


Mea Shepheard of Iſrael, but this muſt not be miſtaken, for when it is (aid that rhe Miniſter at- 


lend his floc ke, the meaning is not that he ſhould keepe ſherpe. Theſe and many more were the Pa. 


uns enormiꝛies into Which hee that liſteth further to enquire ſhall be ſooner weary of finding 5 
Eſceking them. We have reſerved for the laſt place that yyhuch of all other is moſt horrible, * Twas 


uncell C. 45. in necem Pralatorum prexumpere non formidant : tis a hotrour to report it 
* ; " 
dn the riſing of theſe inſufferable exorbirances;the Biſhops called for their right againe,but the res 
e was not made all at once, not ſo ſoone in one place as another, to which variene dil igent bee 
t be given iu reading the Councells to thus purpoſe, The molt notable te formation was attempteſ 


e .L27er ap Councell, where the authoritie, and confent of the Biſhop is ſtrongly reinforced. Naw 


eum Eaits non pofſunr niſi jus quod habet mm alis rramferre,hujuſmods cenceſhone: vir ', 
mim u, M peniinse 17111 ee. c. So Lucie in the Canon of the Printed Coppie: but in B 
Wihey are the wouds of Alea and. the 3, to the Abbots, Priors, & c. and the whole Clergie of Tang 
Neeſſe. This decree was accepted and rarificd here at home, ag appeareih by the Synod bolden inthe 
1200, where 9 mi Lola ok rarer 5 win 2s: 
Pre: cis fine Epiſcopdh authorriate de manu Lairi accipereraccordingtotheterio PO 
eee mere any Ththes or Ladet. ings from. Le air landet de 
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Exemptions fro Tythes brought in by Pope Paſchal, ſavour rewards af {on 13 


ledged orders, ſhould acquire, and get after the ſaid generall Councel, 


ced into thar ſtate, as they were before: Then, that no perſon Religious a 2 


to come. Wherby it is very probable: that few of thoſe lands which are 


- * 5 
Py, . of 
1 - a : 
* oo 8.71 , * * 4 
* : * - 2. * * 0 1 a 0 
* #: 7 af 8 * 


of religions men, aud how they have herne reftrained by pepe Adrian. 5 


84 


Ow followeth the ſecond effeX hereof: and that is, the exemption f 


o £ 
. * 


Y of theſe Religious mens poſſeſſions from payment of Tyrhes @. 
which is a 8 of the Pope alone: for Monkes anciently pad 
Tythes of their land, before theſe priviledges, as other Lay - men did. At 
Paſcalis 8 a more favourable aſpect᷑ towards Monkes. 

and other Religious qien, than any of his Predeceſſours before time had 
done, did order together with the Councell of QNents, That neither 


Monkes, nor other Religious perſons, or any other that lived in com 


mon, ſnould pay Tythes of their own labours: Which immunitie in pro- 
ceſſe of time, Pope Adria tecalled, ſo farre as it concerned the rel 
the Religious perſons, and limited it onely to the ¶ ſſtertiaus, Hoſea ih + 
ters, Templers, and thoſe which were of the order of S. Fohns in Fer #Þ | 
ſalem, leaving onely to the reſt freedome from paying Tythes of lands Þ « 
newly broken up and laboured with their owne hands, and of their ga- 

den, and of their cattell. In which ſtate the matter ſtood untill Tun π⏑ u. @ x 
the thirds dayes, who although hee were in no other point of better 
mould than the reſt of the Popes were; yet was he in this more pittifull W 4 
towards poore Incumbents of Pariſh Churches, than any of his predes 4 
ceſtours had bin;who ſeeing hereby the inconveniences of beggery ai 
ignorance that grew upon ſundry of the Parochian Prieſts, by meanesa I 
theſe priv iledges, ordered in the ſecond Zateren Councell, holden inthe Yn 
yeare of grace 1 120. that for ſuch lands as any of the ſaid foure Privis 


they ſhould pay Tythes, or compound for them as other men did, yea 
though they laboured them with their one hands, or manured them a 
their owne charges. Which conſideration alſo moved Henry 4.Kingof 
this Realme, to provide by Statute, firſt, that ſuch of the order of C- 
tiaut, as had purchaſed Buls to be diſcharged of Tythes ſhould be redu- 

or Secular, by colour of any Bulls, containing any priviledges, to be di: of 
charged of Diſmes pertaining to any Pariſh Chureh, nor put in executi | I 
on, ſhould put the ſame in execution or ſhould purchaſe the like in time 


now challenged to be free of Tythes by the Statute of the 31. of Hen. . 
are free of Tythes in deed: for that they are no otherwiſe freed by tha 
Statute, than that they were firſt freed in the Religious mens hands; ſo 
that if they were never freed in their hands, they remaine (till cha > 
| not paying of: : ne by, hs 
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yt ouglit by Innocent, in the ſecond Lateram Councell; and: 
= tbe diſſolutionof Monaſteries, effected by Henry the viij are 
three hundred and thirty yeare?, and betweene the foreſaid 
Statute, made in the ſeventh yeare of Henry the fourth, and 
the ſubverſion of the Monaſteries, brought to paſſe by Hen- 
ty the eigth, as hath beene before remembred, are one hun- 
bed and thirty ycares. In which long diſtance of time the 
one from the other, it is not to bee doubted, but many of 
thoſe Religious Houſes were built and indowed, which by 
no poſsible meanes could bee partakers of thoſe priviled- 
ges which were aboliſhed before the time of their erection: 
"neither was there any reviving or renewing of theſe pri- 
viledges by any Pope of Rome, or Prince in this Realme, af- 
ter they were thus firſt repealed by the Pope and Prince a- 
fore ſaid, for ought that I have read, or heard to the con- 
So that if this matter were well underſtood, and the ages 
d orders of thoſe Religious perſons, from whom the 
thyme is made, were rightly conceived , it would give 
Feat light unto the Judges,to diſcerne what lands were ex- 
-Epted from the payment of Tythes, and what not: for 
new many are pretended to bee exempted from Tythes, 
"which never were of any of thoſe foure Orders, and if they 
were, yet were they not before the time of the interrupti- 
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* Thi reall compoſitions for Tythes,ave the deviſe of Ecclefiaſts. 
"call Lawyers,and are tobe tried by the Eecleſiaſtical Cy : 


A Nd fo farre as concerning the ſecond effect of theſe pri- 
viledges. Now it followeth that I ſpeake a word or two 
' & Compoſitions, which are agreements betweene perſons 
Rigant, whereby either partie may know their owne right, 
not ſtrive againe about doubtfull matters. As good 
wes have growne out of ill manners, ſo Compoſitions 
riſen out of quarrels, * ow priviledges, and _ 


WW; 
— 
"+> 
2 
A 2˙ 


Cee MF e * 
8 AE 
4 e ** 


_ NT Re ores a, 9 Rc Lp Ima 
rr on A 0s Ts Coat 222 A RI 
a > Ur ee Eo IT OW yr es OL * Y : 
2 3 5 Io, . F RS» ot * 
= Toe Ap ED AC; FFP 2 n 
——— FFT : * 
* — 


CN; 
> 8 # * * 2 — 
* £ * 
ag > © N — 


„ 2 e Dr 28 
202 A view of the Civile 


like exemption for matter of Tythe : whereof, although FF 
there bee no ſpeciall Treatiſe inthe Law, as there is of the 
reſt, yet they are ſo often mentioned by the Decretals them- 
ſelves, as that it is not to bee doubted, but that they are part 
of the Ecclefiafticall- Law, as well as the reſt are, and that 
they are the deviſe of the Eccleſiaſtical! Lawyers, and not 
the conceit of the Common Lawyers, the forme and ſtile of 
them doth well ſhew, which ſavoureth wholly the manner 
and phraſe of writing ofthe Ecckcfiafticall men, and hath no 
touch of the Common Law at all. And if the deviſe bee the 
Eccleſiaſticall mens, as all Biſhops Regiſters every where 
doe ſhew, which are full of theſe compoſitions, why ſhould 
not alſo the triall be theirs, that every cauſe might have his 
ending, where it hath his beginning? Serum enim eſt legen 
inter pretari, quorum eſt condere. 


SECT. 7. 


That the curioſitie of School - men, in their diffinctiont ab 
Tytbes, have helped forward Appropriations and Cxempti- 
ons from Tythes. The Opinion examined, as concerning thi 
aoritie of T ythes, whether it be Moral, Ceremonial, en 
Fadicial. 


AN theſe are thoſe preevances of the Church, which] 
faid the Schol-mens curioſitie in their diſtinctiom, 
either invented, or gave ſtrength unto them after they were 
invented; but invent them all, I thinke, they did not, for that 
theſe Acts of Appropriations of benefices were ſomewhat 
more ancient than the Schal-men-themſelves are: but the 
reſt of the Priviledges, they either came into the world with 
them, or cniucd anon after them, fo that } may well ſay, tbey 
much ſtrengthened this iniquitic. For when that every man 
underftoodby their Doctrine the quotitie of Tythes, or the 
tenth part thereof was not preciſely by Gods Law ( fince 
the light of the 75 ſprang out as the day light unto the 
© Chriſtians, who before fate in darkeneiſe, and in the ſh» 
dow of death.) but that it was by the — 
. hure 
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and Eecleſuafticall Law. 


of her-due Tythes, and to give away that to one Church, 


| that was ductoan other. And the rcaſon that perſwadeth 


the Scheol- men to this, was, that after much adoc,dividing 
the whole Law of Moſes into three parts, the Morall, the 
Judiciall, and the Ceremoniall ; they did conclude, that 
there were three parts likewiſe in the Tythe, the one Mo- 
rall, which was a neceffarie maintenance for the Minifter, 
and therefore was naturall and perpetuall : the other Ju- 
diciall , which was the number of ten, fit, as they — 
for that people onely, and therefore was poſitive and re- 
motive: the laſt Ceremoniall, and that was the myſterie 
contained in this Quotitie, or number of Ten,which being 
but a ſhadow onely, was aboliſhed with the Law it felfe : 
-whereby they didiinferre the preciſe number of Ten being 
taken away, by reaſon of the Ceremonie it ſelfe, a compe- 
tencie now onely doth remaine for the Miniſter ont of the 
Tythes : which opinion hath beene well confuted of late, 


by a very learned man, as his Treatiſe thereof doth well 


new; but I feare with leſſe ſucceſſe, than the truth of the 
cauſe doth deſerve, for this is a point that toucheth many 
mens private benefite, and therefore ſhall have no more fa- 


vour than it needs muſt. | 
But the deviſe whereon the School-men did build this Tem. in gued- 


Ceremonie is this, that as all Digits under ten are unper- * 39 
fe, and doe tend to ten as to their perfectneſſe: ſo all men, 
fave Chriſt alone, are unperfect, and have need of Chriſts 


tighteouſneſſe to make them perfect: Which Alrabam 


well knowing, paid Tythes to Meliluſedecb, who was the 

figure of Chriſt, as therein acknowledging, that himſelfe 

and all mankinde; who were repreſented by the ether nine 

Digits were unperfe& by reaſon of Originall Sin dwelli : 
in them, and therefore had need to bee perfected by Chriſt, e _ 
who was figured by the tenth number. W 
All which that we may grant to be true betweene Chriſt 


md all mankinde, as it is true indeed, and that ten is the per- 
fection of the other numbers under ten, for that all the reſt 
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of the Digits, when they come to ten, returne back againe to 
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ten, and are multiplied by the coupling of themſelves with 


ten: yet, where is this proportion betweene Chriſt and ten 


in the Scripture, that ſhould make this Ceremonie ? which 
if it cannot be found any where, nor any conſent of the pri- 
mitive Church ſhewed for it, as I thinke it cannot be; then 
may it with as good authoritie be rejected as it is received. 


For albeit Thomas eAquinas himſelfe was tearmed a Sera. 


phicall Doctor, that is, ſuch a one as had a ſenſe in the un- 
derſtanding of the holy Scripture above all others of his 
age, and that he did much profit the ſtudie of Divinity, with 
his wittie diſtinctions: yet is not his authorit ie ſuch, that it 
muſt prevaile in caſes of Divinitie, without the authoritie 
of the Scripture, and the conſent of the ancient Fathers of 
the primitive Church, interpreting this peece of Scripture 
in that ſenſe as he doth, which would make a ſweet harmo- 
ny if it might be had. 

And therefore as to my pore ſenſe, better ſaid a learned 


man of our time to this point, writing upon the Sabbath day 


in the ſecond of genſis, which may be alſo proportionably 
under ſtod of the tenth, for that they, were both before the 
Law in their very number, and were but repeated by HH 
ſes under the Law, becauſe they had beene approved by God 
before the Law in the ſelfe ſame numbers: and that which 
hee ſaith of the Sabbath is this, that albeit it hath a Ceremo. 


niall deſignation of the day, that is, that it doth figure unto 


us our perpetuall reſt, which we ſhall have in heaven, after 
that there is a new heaven and a new earth, yet there is 
therein two po one naturall, the other poſitive, as that 
God ſhould have a ſeventh day of worſhjþ, this is Natu- 
rall, and therefore doth remaine, becauſe it is perpetuall: 


but that this ſeventh day of the Lords worſhip ſhould bee 


the ſeventh after the Creation of the world, this was poſi- 
tive, and therefore was changedby the Apoſtles and bleſſed 


men of the primitive Church, into the ſeventh day after the 


Reſurrect ion of our Saviour Jeſus Chriſt : which, as it is 
yerified by him in the Sabbath, ſo may it be in like ſort We. 
| che 
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and Eccleſiaſticall Law. 205. 
F chedby like reaſon inthetenth, wherein alſo by like ſem- 
blance there are two parts, the one naturall, the other poſi. 
tive. The naturall is this: that God out of all the fruits of 
the earth, the increaſe of cattell that are worthy of him, and 

fit for mans uſe, ſhould' have a tenth, both in the acknow- 
ledgement of his univerſall government over us, and alſo 
for the proviſion of his miniſters, and therefore this remai. 
neth:&1n that ſence immediately after the diſolution of the 
Jews policie,the good Chriſtians of the Primitive Church, 
as ſcone as they could get any outward forme ofa Church, & 

peace from perſecution received it in the very quotitie, as a 

thing no lefle belonging to their Miniſters, than it did ap- E 

pertaine to the Prieſts, & Levites of the Law: But that the 54 

Lord annexedtheſe Tythes by Moſes tothe Prieſt & Levites *J 
for their maintenance,during the time of the diſpenſing of 
the myſteries under the Law, this is poſitive, and therefore 
changed by the god Chriſtians in the Primitive Churcb, frõ 
7 Eceleſiaſtiques to the Chriſtian Eccleſiaſtiques. 
either can it be thought that this number came frõ the 
3 part of the Law, as a fit proportion to maintain one 
ribe, out of the revenues of the other eleven Tribes: for 
that this number, or quotitie was revealed to be Gods 

long before the Law, and before there were any ſuch diviſi- 

on of Tribes among the people of Iſraell; which then were 

not, but were parted afterward by Moſes into families ac- 

cording tothe number of the twelve ſonnes of Facob. And 
therefore it isnot to be preſumed, that theLaw which came 
long after, imprinted a forme upon that, which was ſo long 
inbeeing before there was any Law or Ceremony. Burt as 
the Apoſtles, or prime Chriſtians , vvhen as they did 

firſt change the day of the Sabbath by divine inſpiration, 

or otherwiſe, from the day of the Creation, to the day 

of the Relurrection, durſt not fubſtitute any other day 

into the place of the firſt day, than a ſeaventh; for that the | 

Lord had revealed his pleaſure in many places of the Scripe I, 
ture as concerning that number, for his day of vvor- 
ſhip, ſo that no other day * be appointed for his day 
t 3 of 
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ſtians of the Primitive Church ( moved no doubt with 
no other inſtin& then the other were, when they tranſlated 
this proviſion of Tythesfor their miniſtery from the Jewiſh 
Church untotheir owne Church)change the number of ten 
£ into another number beſides, more or loſſe: For that God 
5 had no leſſe manifeſted his will in ſundry parts of the Scrip. 
| ture, as concerning this number, to be a number for the 
maintenance of his miniſtrie, than he had declared his plea» 
fure as concerning that other number to be a day for his 
honour, challenging it every where in the Scripture, in the 
very quotitie for his owne right, and counting it robberie 
if it were atany time with-holden from him. And therfore 
it may be well thought, the School-men herein did great 
wrong to the Church, who by their quaint diſtinctions 
brought this certaintie into an uncertaintie, which is no 
where to be found in the Scripture. Which I am more bold 
to fpeake, for that I ſee ſome have trod this path before me, 
and ſhewed by good demonſtration, that the turning of this 
quotitie into a competencic is a thing nothing warrantable 
by the word of God, but that the quotitie oughr ſtill to 
ſtand as a perpetuall right due to and his Church. But 
hereof hitherto. 7 
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CHAP. v. 
SECT. 2. 


That A Biſhop being Lord of a manor, and prime Founder of 6 
Zenefice,conld not in the firſt erection thereof by his own ca- 
pacitie, retaine any Tythes in his haud, and paſſe the ſame 
after in Lay. fee to his Tenant,and ſo give cauſe to his Te. 
nants of preſcriptions againſt the Parſon. 


Nd ſo having paſſed over this whole proviſo of 
Law. Statute, Priviledge, Preicription, and Com- 
poſition, I might well leave the turning of this 
ſtone any more, but that yet there remaineth one Prohidi- 
con 


of worſhip than a ſcaventh:So neither durſt the geod Chri- 1 
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” and Eccleſiaſticall Law. 207 
non of preſcription to be handled, which in my fancie is 
worſethen allthereſt, for that it draweth away fromthe 0 
Parochiap Church her maintenance, & transterreth it upon 

Lay: and that which is worſe, it makes Biſhops to be in- 

ſtruments hereof, who are tobe patrons and defenders of 

Churches, and not pillers or powlers of the fame. And yet 

the authors thereof do imbrace it, and kiſſe it as a golden 

birth, or as if that Juno her ſelfe had beene preſent at the 

Nativitie thereof. And the deviſe is this. 

A Biſhop being owner of a Manor yet not divided into 

Tenancies, nor having any Parſonage erected upon it, or- 

daineth the one, and divideth out the other: here the Bi- 

ſhop being ſeiſed in the whole Manor before the ſaid divi- 

ſion, becauſe hee is a Clergie man, is ſuppoſed to be in poſ- 
ſeſſion as well of the Tythes, as of the Manor it ſelfe, and 

therefore after creating a Parſonage, and dividing out his 

Tenancies, may retaine and keepe to himſelſe, and his faid 

Tenants, fo much ofthe ſaid Manor diſcharged of Tythes 

a him liſteth, and affigne over the reft for the maintenance 

ofthe Miniſter, and that his Tenants after may challenge 
- exemption from Tythe, asthe Biſhop did, for that they 

were exempred by his capacitie while they were in his 

ewne hand. 

Neither of which is ſo by Law; for nſomuchasa Biſhop 

it an owner ofa Manor, and is a prime founder of a Bene- 

ſice, hee hath no more right to the Tythe thereof than a 

mecre Lay Patron hath, who for his zeale to the Church, 

& to incourage others to be like affected to Gods Religion 4 

& himfclfe is, may have ſome. fall penſion aſſigned him 

md his for ever by the Biſhop out of the ſame beneafice; in 
 xcknowledgemem of the erecting, founding, or endowing 

thereof : but for any portiomof Tyrhes to him or his, hee 

could never retaine any, nor can tu this day; neiahar yet 

can the Biſhop bimſelfe, unleſſe perhaps hee will be like to 

eAnanias and Saphira, which held part of the price of their 

ground from the Lord, and were worthily puniſhed for the Aerum. 5. 

fame. And as they cannot detaine it themſelves, being ſpiri- 7 
tuall 
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tuall men, ſo much leſſe can they paſſe it over to any L 
cui de wan, for that Lay people neither by Gods Law, neither by 
' decuma. & id Canons and Decrees of the Church, were ever capable of 
Alam. . them: yea, it was ſo farre off, that ever any Biſhops durſt 
infeoffe any Lay man in Tythe;that whoſoever did it, was to 
be depoſed & excommunicated untill ſuch time as he reſto- 
red the ſame to the Church againe. And to. ſay the truth, 
Tythes were never at any time in Biſhops as in Fee, but in 
very few. caſes, as where the Biſhop had a Pariſh himſelfe, 
diſtin from other Pariſhes, for ſundry Biſhops in ſundry 
places had ſo, and then the Tythes of the Pariſh did belong 
unto them, in ſuch ſort, as they do now belong unto the In- 
cumbents thereof: Or, if the Tythe were not within a- 
ny Pariſh , for then in like fort it did belong unto the Bi- 
ſhop of tlic Dioceſſe, in-whoſe Territory it waszalbeit, now 
within this Realme it belongs unto the King: or where the 
Pariſhes were undiſtinguiſhed, for then were they the Bi. 
be... ſnops, not to convert to his owne uſe, but to divide amon 
le the Miniſters and Clerkes, which labourcd in the Dioceſſe, 
FE, under him, in Preaching, Teaching, Miniſtring of the Sa- 
craments, and executing of other Eccleſiaſticall functions, 
every one according to his deſert: Or that it were the 
fourth part of the Tythe, for then did it belong to the Bi- 
ſhop in Law, towards his owne reliefe, and the repairing of 
the Pariſh Church where they | 9 not to conferreor 
beſtow the ſame, as him thought beſt; which notwithſtan· 
ding now alſo is growne out of uſe, and nothing left unto 
the Biſhop from the Churches of his Dioceſſe, beſide his 
Procurations, and Synedals, to be paid by the Incumbents 
inthe time of his Viſitation. Beſide which caſes, it cannot | | 
be found, that ever any Biſhop had to doe with Tythes, n 
much leſſe toalyen, diſpoſe, and transferre the ſame as him || - x 
liſted, and to whom him liſted, A 


C4. tua nobis de 
= ” decoms. 


OW RE. wt Y ALT TE ER CE 


SS ww & ow 


Y, DD WY 02 ve T= s 


: 2 We 


* 


D. fo. r = hat. A 5 Py. * N X 
" 2 . 2 wh 3 * ">: n 5 : 8 2 „ 5 . + * $M - 
3 J „ OT I IE A Oe I EL IN WE 
- $1. . r 4 th — S 994 n r * 5 T2 2 7 
10 * K 2 5 1 Sh 
7 FE - 3 
* < 4 (a * . 
£ - 


and Eccleſiaſticall Law. 


SBC. 2. 


Tha Biſhops endowments iu the beginning ſt ood not in Tythes, 


but in finable Lands. 


Or it is very certaine, Biſhops endowinents themſelves, 

in the beginning of the Primitive Church, ſtood not 
in Tythes, but in good Temporall and finable Lands, which 
gracious Princes, and other good benefactors of former 
Ages beſtowed upon them, as it doth appeare out of the 
firſt booke of the Code;where ſundrie Lawes of ( onſtau- 
tine the great, and other gracious Emperours, even to the 
time of Faſtinian himſelfe are recorded, both for the con- 
ferring of Lands upon the Church, and thule ſuch as 
ſhould neither be barren, neither charged with Statute, or 
other debts of the Exchequer, as alſo for the Conſerving 
and ſafe keeping of ſuch Lands as vvere in ſuch fort con- 
ferred, and beſtowed upon them: and it is manifeſt alſo 
out of our owne ſtories, both inthe Britax time, during 


' whoſe Raigne there are reported to have beene fifteene 


Archbiſhops in the See of London, well endowed with poſ- 


ſeſſions, and if they were Archbiſhops,then muſt it ne- 


ceſſarily alſo follow there were Biſhops, for that theſe 
are reſpective one to the other. The like is vvritten of the 
Saxons Raigne, under whom the See of Canterbarie , 
the See of Londen, the See of Rocheſter, and the See 
of Torke (for theſe foure vvere firſt ſet up againe af. 
ter the Saxons firſt received the faith at the Preaching 


of Aunguſtine, Melt, and Fuſtus Panlinus ) arc 


namely reported to have beene inriched vvith large Do- 
minions, and poſſeſſions, given to every of them for 


their maintenance. And vvhat courſe hath beene held 


vvith Biſhoprickes erected ſince the Conqueſt, the ru- 
inated ſtare of them, and others doe ſhew , amongſt 


whoſe ancient livelihood is not to be found any indow- 


ment by Tythes, but ſuch as of late have come unto 
their hands, and that for the. moſt part, by change of 
Ee their 
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210 A view of the (ivile q 
their good finable Lands for impropriate par ſonages. And 

— much to blame are ſome of our time, who (when 
as their predeceſſours in former ages never admitted of a. 
ny impropriate parſonage into their poſſeſſions, but onely 
inn ſuch caſes as have beene before remembred ) for the 
Homer. Iliad. name and place ofa Biſhop will be content to make Glas. 
cus change with D iomede, that is, give their golden Ar- 
Regum 1. c. 14. mour for the others brazen Armour: or doe like as Roboam 
did, who in ſtead of golden ſhields, that his father Salomon 
did hang up in the Temple, put in their places ſhields of 
braſſe: for the change is no better, and ſo well know they 
that procure the ſame, otherwiſe would they never ſo in- 

5 ſtantly deſire it. 
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T hat the turning of Biſhops indowments into tenthes,or Tythes 
for impropriate Parſonages is unſutable to the firſt iuſtitu · 


tion, and very dangerous. 


Nd therefore an unſutable deviſe was that, and con- 
trary to the courſe of former Ages, which was procu- 
red in the firſt yeare of the late bleſſed Queene, (not, as 
thinke, by her owne ſeeking, for ſhee (good Lady) did 
in this as ſhce was directed, but upon ſome other policie) 
that it ſhould be lawfull for her to take away fo much fine · 
able Land, from any of the Biſhops as her pleaſed, and to 
give them backe againe in lieu thereof Tenthes,or Parſona · 
ges impropriate, which hath patcht them up againe but 
with unſutable peeces to their coate; whereby they are 
boch brought into obloquie, as though they detained the 
due proviſion of the Parochiau Church from it, and are ſet 
in a way ready to be overthrowne if every bird have his 
owne feather againe. | 
Authent. de ns And therefore thoſe good Emperors are moſt worthy 
alzenend. aut ob commendations, that when they had auy occaſion to 
permot and reb. make change of Landes with the Church, would Kill allow 
— them the like in value or better: for a ſmall gaine it is unto a 
Prince 
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fices unto his Exchequer, to draw a perpetuall loſſe upon a 


Church, or Biſhopricke : for ſo deere ought the Spirituall 


ate to be unto a Prince (upon whom God hath beſtowed 
ſo many Kingdomes, and other things of price as hee hath 
done, and put ſuch an infinite number of people in ſubjecti- 
on under his feet) that hee would not in any caſe be hard 
with God, but thinke every greateſt libertie towards God 
and the Church to be the beſt. 

For certaine it is the Empire and Church do not much 
differ the one from the other: for as the Empire doth go- 
yerne the outward man, and frameth him by outward po- 
licie to be a good and loyall ſubje& to the ſtate: So alſo the 
Church frameth the inward man by the word of God, and 
cauſeth him not onely to be a dutifull ſubject unto his 
prince, bur alſo to be an acceptable ſervant unto his Maker: 
So that there muſt be had as well an awfull care of thoſe 
things that are conſecrated to God, as there is a heedfull 
regard had of thoſe things that belong unto the good of the 
Common ſtate: for the Church was not made of God for 
the Common: wealth ,. but the Common- wealth for the 
Church. And therefore moſt gracious hath beene the 
conſideration of our deare Soveraigne, vvho to ſtop all im- 
portunate ſuits made to Biſhops, for the granting away of 
any of their revenues to himſelfe, or any other, and to 
meete with the too tao eaſie facilitie of many Biſhops, in 
yeelding unto ſuch ſuits; of his Chriſtian, and Princely pie- 
tie and care, hath made a Law, whereby to protect the 
Churches poſſeſſions from alienation, or diminution, that 
they may re maine, and continue, according to the true in- 
tent of their foundation, to their ſucceſſours for ever, to 
the uſes and purpoſes therein limited. 
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prince for a few thouſands of increaſe of temporarie bene- 
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That is had beene a worthy works in the firſt Reformer: of 


Parſonage;and the diſlike that God may ſeeme tohave con- 
ceived of that. | 


BY here is occaſion offered by the example of our gra- 
cious King, to wiſh that ſuch as were authors to the 
King, for the diffolving of Monaſteries, and other houſes of 
Religion, had beene likewiſe Councellers to him for the 
_ reſtoring of all appropriated Parſonages of Tythes, which 
= were, as it were, in captivitie under thoſe houſes of Reli- 
ligion unto their proper pariſhes from vvhence they 
vvere taxen. Which had beene a memorable vvorke, and 
eaſie to have beene perſuaded, the King having ſo many 
great mountaines of temporalties and Seas of goods, and 
chatels come unto his hand: ſo that theſe ſpiritualities 
would have ſeemed matter of ſmall account uuto him in 
compariſon of thofe other great riches, & poſſeſſions, that 
came unto him. Which if it had beene done, how bleſſed 2 
ſtate and Church had this beene, when every congregation 
ſhould have had a ſufficient proviſion to maintaine a lear- 
ned Preacher among them:for ſo was it by the firſt inſtitu- 
tion, and ſo continued, till violence, and ſuperſtitionchan- 
/ ged it. But I feare thoſe men which began this worthy 
worke, had not ſuch a ſincere minde towards Almightie 
Gad in this reformation, as they ought to have had, but 
that they ſought therein their owne advancement, more 
than they did the glory of God; which I doubt mee, leſt 
God hath remembred, in ſome of their poſteritie, which 
y being left in great ſtate, have either ſo vaniſhr away, as 
that their place is ſcarce to be found, or elſe doe ſo conti- 
nue, as that their poſteritie ever ſince hath beene as it 
vvere in a minoritie, ſo that they are as though they 
vvere not, great in place, but ſmall in reputation: yea 
the three faireſt branches, or boughes that ever were in 
the 


Y KReligion,if they had returned to every Pariſh their oma | 


v0 
—— 


end, for they were all three memorable Worthies in their 
place. So dangerous a thing it is, to mixe our own ambiti- 
on, or auy other carnall conſideration with Gods glory. 
But, God be thanked, ſuch is the carefull conſideration of 
| our moft gratious Governour, that now is, in this behalfe, 
| that it may be hoped, that God will remember him, and his 
poſteritie in godneſſe, according to all that god that hee 
hath done for the Church, that hee and his poſteritie after 
him, may fit upon his Seat ſo long as the Sunne and Moone 
endures: for certainly, his godly and gratious comport- 
ment, hath beene ſuch hitherto, as that hee may bee verily 
thought to be a man according unto the heart of God, as 
David was. But now tothe loſſe that comes to the Church 
by theſe Impropriations. | 15 
Whil ſt the Parochian Churches ſtd in their e ſtentiali- | 
ties, that is, while they did enjoy the naturall endowments 2 
due unto their place, that is, all manner of Tythes, and other 
Eccleſiaſticall dueties, growing and ariſing within the com- 5 
paſſe of their Pariſh,due by the word of God, they preached 
unto their Congregation, they pray ed for them, they mini- 
ſtred unto them the Sacraments, they kept hoſpitality a- 
mong their Pariſhjoners, and releeved the pœre, fo farre as 
their portion would reach unto; which was a comely thing 
to behold, acceptable to God, comfortable to their Pariſhi- 
oners, & convenable to their calling: but after the tame were 
appropriated to Religious houſes, theſe god courſes were 
much diſguiſed: for albeit choſe Religious men, to whom. 
theſe Parochian Churches were annexed, did much pray for 
thoſe congregations ,. as they pretended from whom they 
bad the fat of the Benefices, yet they preached litle to them, 
kept ſmall hoſpitality amongthem, or did any other ſpiritu- 
Ul work belonging to any Pa 3 chargeʒyet not withſtan- 
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dinance left them, ſo farre forth, as that they made conti. 
nuall prayers and interceſsions to God for them: but when 


it came once into the Laities hands, there was not ſo much 


as a foot · ſtep left of the firſt inſticution, for they neither 


preach unto the people, pray for them, nor keepe any ho . 


ſpita litie among them, but ſpend all the whole revenues of 
the Church, upon their private uſes, which many times are 
unfit for fuch Spiricuall proviſion to bee ſpent in: fo tha 


for the benefite of the Church, the returne of them might be 


well wifhr, albeit in ſo farre as they are perplexed and intri- 


cated by the Lawes of this Land, with private mens ſtates, 
it would be hard to be performed; for the changing of them 


would be much like, as if a man ſhould move one ſtone ina 
vaulted worke, ſuch as the ſtonie rofes of many Cathedral 
Churches and Colledges are, where the taking of one ſtone 


away is the jeopardie of the whole building: But yet let 


thoſe to whom this doth appettaine, conſider whether in 
this it were better to pleaſe God, than man. 


VI. 
SECT. 1. 
That Tythes are a Parechianright, aud hom Pariſbes in the 
Chriſtian world, came firſt to be inſtituted. 
t now to returne thither where ] left: as every 
| god Biſhop, or any of his Clergie , did win any 
Conntric-village, which the Latins call Pagw, to 
the Faith; ſo they erected up a Church there, and appoin- 


ted a Paſtor or Miniſter over them, to informe them in the 


Law of God, and to miniſter the Sacraments unto them: and 
ſer out for his maintenance the Tythe of that Page, or Vik 
lage, to which he wasaffigned Paſtor : which 9 in 

Ythes, 


for which 1 the bee F 
ginaing were ẽrected, was not altogether extinct in them, | 
but there was ſome outward ſhape or forme of the firſt or- 
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'F Iyehes, rather than in any other proviſion, both becauſe it 
vas the Lords inheritance in all 
for the maintenance of ſuch as ſerved in his Tabernacle, 
during the diſpenſation of the myſteries of the Law, and 


= eV 0D aw i © w HH 0& CV 


„ 8 6.26 1.06; n e n 2 
n n * Eg 2 4 * 23 N 8 W 
R 3 PF CET ge Tree: 

8 = * . EEE : £ 
Rn D - * e . A J * 28 5 
5 — 1 * 1. 
"I 9 Tn x S 

4; - „ - 
| — 
5 | | 


_— 


LAT AGEs VN TAPER. 
3 FFV 
33 e e 
85 "Fs 8 e N 
WT We : Ec 1 0 5 . 
EF, and (lea call *. 


and appointed by him 


now was returned againe into Gods hand by the expiration 


& of the demiſe of them, made unto the Levites, during the 
ſuid time of diſpenſation;& alſo becauſe the people would 


be more eaſily induced to part with one part out of every 
ten, of all the fruites ofeheir graunds, and labours of their 
bands, unto the Miniſter, than if there bad beene any other 
zegular impoſition laid upon them: for certaine it is, Vil- 

$ and Pages came more hardly and more lately unto the 


Faith, than great Townes and Cities did; and thereupon 


w that name of oppaſitien, which was betweene Chri. 
ians that dwelt in Cities, and the Infidels that dwele in 
Pages, that the one were called Pagans, the other were cal- 


led Chriſtians, taking their names upon the difference of 


the places where they dwelt. But from theſe Pages, ( as I 


have aid ) came firſt the ufe and practice of Tythes in the 


Chriſtian world, inſomuch as after when any Law was 
made, as concerning Tythes, they held them evermore for 


1Parochianright onely, and in no fort at the diſpoſition of © cg, , 
the Biſhop, but in fuch caſes as before is rehearſed; inſo- bo & Done, | 


much, that if a Biſhop challenged any Church in his Dio. verb. de jure 
cefſe, he challenged it not in reſpe of any foe ſimple hee ll. 
had in it, but in regard of the Spirituall Juriſdiction he had 
overit. And therefore the Authors of this opinion were 41.6. auper de 
farre out of the way, when as they thought the Biſhop had. Dec. & cap. 
like right inthe Tythes of a Church of his Patronage, to 4cp#rare de la- 
give and beſtow them as hee liſteth, as hee hath in his de- i num. 16. 
meancs, and other his Temporall Lands, either to leaſe them 
out, or divide them into Tenancies, as him beſt liketh. 

Neither is that caſe cleere or without queſtion, whereby 
they pretend a Biſhop being ſeiſed ina Manor, may pre- 
ſeride the Tythes of the demeanes thereof, by an immemo- 
mall preſcription for him and his Tenanes,and Farmers for 


eres, and Tenants at will, to be exoncrated,acquitted, and 


privi- 
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was annexed unto their See, for the proviſion of their Ta- 
ble, as many Biſhopricks had ſome one or more Benefices 
appropriate unto them to this purpoſe, then could they not 
preſcribe che Tythes in ſuch fort as is pretended :* For, al. 
beit no-preſcription propeeds without poſſeſsion, yet no 
man can preſcribe againſt himſelfe, although hee be in pol 
ſeſſion; for that evermore there muſt be two perſons in: 
preſcriptiop, the one which doth preſcribe, the other . 
gainſt whom it is preſcribed ;and therefore in theſe caſes it 
is never ſaid, they hold their Tythes by preſcription; but in 


the right of their Church, or Parſonage. In either of which 


caſes, if they were Lords ot the Mannor, and Parſons of the 


Parſonage together, it is not to bee thought they would ſo 
reſpect the good of their Farmer, as that they would either 
hurt their Church, or prejudice their owne Table, for their 
Farmers fake : which they muſt doe, it they ſuffer a Preſcri- 
ptiontorunne againſt the Church, or themſelves to exempt 
the demeanes of the Mannor from payment of Tythes, 
which were due both tothe Church, and themſelves : For 
they were men, that both knew in their confcience, how 
much they were bound unto the Church in this behalfe: 
and they were not ignorant what prejudice they ſhould do 
unto themſelves, if by: preſcription they ſhould yeeld to 
exempt ſo neceſſarie a proviſion for the maintenance of 
their Hoſpitality, as the Tythes of the demeanes of a whole 
Mannor, and their tenancies are: for no ſmall part of theit 
2 com- 
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eut off any proviſion that was fit for the ſame. Beſides, ifby 
either of theſe two wayes, the Biſhop was Parſon of the 

place, then did the fruites of the Benefice, during every 
i. Vacation of the Biſhoprick, not come to the King, (as they 
„now doe, whereby the Parſonage and Mannor are both con- 
e ſolidated into one, for that they are now both holden to be 
re | Temporaltics) but the Parſonages came to the Archbiſhops 
is | of the Province, as a ſpiritualtie granted to his See by privi - 
e | kdge, during the vacancie of the Sees of ſuch Biſhops as 
a. were in his Province, as may appeare by the Lord Archbi- 
es & ſhops Records of Canterbury.; ſo that it cannot be thought 


ot any ee, er could runne in theſe times, being ſo often 2 


. interrupted by vacancies as they were. Which being well 
16 conſidered, the concluſion is very doubtfull, whether ever 
of, & any preſcription ran in this caſe, neither would it eaſily 
12 dee deleeved 1 NN that know the courſe of Antiquity, 
but that there hath a judgement paſſed in this part; and 
it I therefore will I ſtay my ſelfe here, and proſecute this point 
in no further. 


ch | 

the 8 E CG Fo 2. 

A ThatTythes of Minerals are due. 
er 


«ay [ Intended to ſay nothing in this Treatiſe of the Tythes of 

Minerals, and other ſubterraneous bodies, becauſe 1 
ut | know by Law, they are holden by the like right, as the 
hes, _ of thoſe thingsare, which grow inthe upper face 
of the earth; but yet becauſe I ſee there is a queſtion made 
ow | of them, dy ſome that will make every thing controverſa- 
fe: ¶ bie, that is due unto the Church, I will fatisfie alſo their cu= 
1 do | fiofity: And therfore, for Mettals, & other ſubſtances which 
q to ve digged out of the bowels ofthe Earth, and therefore are 


e of | alled Foſſilia: this is certaine, that what God worketh here 


hole | inthe ſuperficies of the Earth, for thoſe things that ſpring 
ont of the earth, by the heat of the Sunne, the temperature 
x ＋ 5 of 


cherefore it is not to be preſumed, that they would eaſily 
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ofthe Aire, and the ĩnſſuence of the Celeſtiall Bodies; tbe 
ſacae he effe&cth below in the depth of the Earth, for tbe 
generation of Mettals, and other ſubterraneous bodies, by 
the heat and cold of the Earth, that is included in the bawels 


thereof: For by the heat, hee raiſeth up vapours and exha - 


lationsin the matrix thereof, as the matter of thoſe ſubterra- 
nedus bodies: but by the cold, he drieth. thick neth, hardneth, 
and indurateth the fame into a Mettall, or Minerall, wherc- 
by hee giveth,as it were, a forme unto it. And as the diſpo- 
ſition cf every exbalation ſo eompacted and drawne toge- 
tber is finer or groſſer, hotter or colder, ſo is the Mettall ot 
Minerall, or other ſubterrane cus body, more noble or more 
baſe : yea, ſomtimes by reaſon of this diverſitie of exbalati- 
ens and vapours, draune together at one time, are divers 
conditions of Mettals there confounded together, whereof 
ſome are noble, as Gold, Silver, and Copper; fome other 
are of leſſe eſtimate, as Tin, Lead, and ſuch like. Neither doe 
thee gro onely in the beginning, but they renew againe 
when they are digged up (as Trees and Plants in the upper 
face ofthe Earth doœ riſe out of che retes and ſtemmes of 
thoſe trees which have beene cut downe) it the place of 
their new generation be prepared aecordingly: For where. 
as the place of their generation is farre below in the Earth, 
Nature, of a certaine modeſty in her ſelfe. will not y eeld to 
the generation of theſe ſubtetraneous bodies. but in ſecret 
places, far remote from the ſght of the Sun. and the privity 
of other Meteoricall bodies, which axe under the armament. 
And by that meanes it bapacth, that theſe Minerall bodies 
axe rarely known & perceived to renew againe; for that he- 
ing once expoſed tothe light of the Sume, they are feldome 
or never cloſed up againe, by reaſon of the greatneſſe of the 
gulfe that is made in 22 of ihem. But yet the nature of 
them is ſuch, that if che ix bed were therero prepared accor- 
dingly, they would conceive anew: Which is a thing io no- 
totious in Qu ixxies of ſtone, which are leſſe ab at the 


fight ol the Sunne, and the prefence of other Metcoricall 
bodies in their generation, that the Law it ſelſe, and _ 
. K gt 
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1 gend Authors have ſet it downe for an undoubted experi- 
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ence, that being digged up, they doe renew againe, by the 


nature and diſpofition of the mould wherein they are ingen- 


dered: For ſome Earths doe as naturally yeeld ſtones, and 
other minerals out of them, as others bring forth Corne, 
Hay, and other fruits: which if it be true in thoſe bodies 
which are in the upper cruſt of the Earth, why not alſo in 
thoſe bodies which are found and framed below in the Ma- 
trix thereof? And it theſe bodies doe both ingender and re- 
new, which are conceived ſo farre below in the Navell of 
the Earth, why is not Tythe due of them, aſwell as it is of 
other fruits that are in the ſummitie or heigth of the earthꝰ 
Whether is it, that Gods hand leſſe laboureth in the procre- 
ation of theſe ſubterraneous bodies, than it doth in the ripe- 
ning and quickning of that fruit. that ſprings out of the up- 
per face of the Earth ? But that is farre other wiſe, for here 
in theſe upper fruites, one planteth, an other watereth, and 
God onely gives the increaſe: But in the other Minerall bo- 
dies, God alone doth all, for hee only is the planter, hee is 
the waterer, and he gives the increaſe alone. Or is it that 
God hath leſſe delight to be honoured with theſe hid trea- 
ſures of the earth, than he hath to be worſhipped with the 
labour of the plow,or the increaſe of the cattell of the field? 
But, that this is not ſo, it is plaine by the glorious Tem- 
ple that Salomon made, which had not only Cedar trees for 
the rovfe thereof, and Algummin wand for the ornaments 
thereof, but alio had quarrie ſtone for the wals thereof, and 
gold of Pau for the beautifying of it, and for the over- 
hying of it within. And of all other kinde of Mettals, Gold 
is firſt remembred in the Scripture, immediately after the 
creation of the world, ſo that God himſelfe may ſeeme to 
havea ſpeciall regard ofthis Metrall abovethe reſt, for that 
this alone above allthe reſt,by purifying is not diminiſhed. 
Or is ie, that God loveth his Miniſters leſſe than other men, 
ſo that hee would have the Laity to have all the precious 
things o 2 his Miniſters to have no part of any 
other thing, but that which 113 and common 1 
2 ow 
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hath committed unto them, the incitimable treaſures of his 


word;in compariſon whereof,both theſe upper fruits of the - 1 
earth, and thoſe hid treaſures below, are meere droſſe and 


corruption? and therefore it is not like, when he hath com- 
mitted unto themthoſe great matters, hee would deny unto 
them theſe ſmaller bleſſings. Or is it, that there hath beene 
paid Tythes of the upper fruit of the earth already, and 
therefore cannot Tythe be twice demanded of one ground 


*#! in one yeare, according to a new over - ruled doctrine ? But 


that opinion is both contrary to Law many hundred yeares 
obtained in the Church without contradiction, whereby ie 
is ordained,that as often as the earth fructiſieth in one yeare, 
ſo oſten ſhall Tythes inthe ſame yeare bee paid of it: and 
alſo it is contrary to Divinitie and reaſon, that it ſhould bee 
otherwiſe. For when as God hath given thee more Harveſt 
or moreV intages in one yeare, is it not both godly and rea- 
ſonable, as God hath increaſed his ble ſſings towards thee, ſo 

thou alſo ſhouldeſt riſe in thankfulneſſe towards him? For, 
where every one hathreceived more grace or more favour, 
there ought he to be more thankfull, leſt God for lack of this 

correſpondencie in thanł fal neſſe, bring thy nine parts, for 
thine ingratitude towards him, to a tenth onely. For cer - 
tainely fo hee is able to doe, by ſending deluge and drought 
upon the earth, by bringing barrenneſſe upon it, by deſtroy. 
ing that which is ſprung out of the earth already, by ſtorme 
and tempeſt, by the Graſhopper and the Caterpiller : for 
all this hath hee threatned to all thoſe that are unthankfull 
this way, neither is the Lords hand more ſhortned now 
than it was then. Whereas notwithſtanding to the contra- 
ry, hee hath promiſed great k indneſſe unto ſuch as ſhall pay 
their Tythes truely and cheerfully , as that hee will o 
pen the windowes of heaven, and powre out his bleſſings 
without meaſure upon them. Hilæem enim datorem ama 
Dew. Beſides this, the earth that bringeth gut mettals in 
the matrix oſ the earth, is not that that brin#erh out corne 


and grafſe in the top of the earth : for that earth that is 


the 


howunlike that is, who ſees not, when hee ſeeth that God I 4 
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1 _ 4 the mother of mettals, being preſt downe farre into the bo- 


wels of the earth, can yeeld no ſuſtenance to thoſe fruits 
dhat grow fo many fathoms above it, to which it conferres 
nothing ſave that it doth ſupport and beare up that other 


earth, which nouriſheth the plants and fruits of the u 
earth, whoſe ſuſtenance is not fetch t deep out of the earth, 
but is ſuckt out of that earth which is with in one cubit, or 
two of the top of the earth: which may caſily be percei- 
ved by thoſe fruits and trees that grow upon hard rockes 
neere to the top of the earth, whoſe food, although it be 
neere unto the top of the earth yet do they flouriſh, and 
ſtand faſt, as other trees and fruits doe, which have more 
fat and deepe mould under them. And therefore cannot the 
Tything of thoſe things which are above, excuſe the Tythe- 
ing of the treaſures that are below, albeit the concluſion 
were true, that two things are not to be paid out of one 
gronnd in one yeare, for theſe are not one ground, and the 
concluſion it ſelfe is erroneous, and therefore I conclude 
this point thus: Since Mettals and minerals, and other ſub - 
terraneous bodies are in no leſſe Obligation to God, than 

other fruits of the earth are, there muſt be no leſſe Tythes 
paid of them, than are of other fruits of the earth: for that 
theſe are the in ward fruits of the earth, as well as thoſe are 
the outward, and therefore of like things, there muſt be 
like judgement aud like conſequence. And thus much as 
concerning the Iythes of Mettals inerals. 


SECT. 3. 
That Tythes of Turves be dus. 


A now becauſe I am in this matter of Tythes, I will 
ſhape an anſwer to one doubt that is made, as concer- 
ting the Tythes of Turves, that is, of earth diſpoſed; 
and prepared for fewell, which. are ſaid not tobe Tythe- 
able, and that upon this reafon: That Tythes are not paid of 
the earth it ſelfe, but of thoſe things which ſpring out of 
the earth: which opinion ĩs 2 it be underſtod of earth 
Vit not 


n * * 222 3 r J 
FTT... Ä ̃ ] ee IN 
** 8 IV | n * 4 
* 8 3 I > Of 4 


2 Q * Fa 2 F * FEY R 7 
r * „ „ ” a A 
: N a EB 5 EL d 8 7 E 
ts r c N . a OE 
SE 47564 #48 FFC ; r . n 
777 CE ES x Een. Y 
2 es ed Re . * : 8 
82 os 2 7 5 5 z v ** < 
FE * > 7 : 
3 2 2 - 
* 


* FEUES ENS, __ 
\ * ED ROE © 
r n 
8 5 * 79 n . . 
5 _—_— FE. 
WW 
MY a OI % 


Wo 


not ſepatated from the body, and maſle of the reſt of th 
earth. For if Tythes ſhoald be yearely paid thereof, as it ii 
= -- paid of other. things that grow out of the earth, all the 
1 whole earth in aſhort time would become the Clergies. 
1 But if it be meant of earth that is ſevered from the reſt of 
n the muſſe, and globe of the earth, then is it otherwiſe. For 
ug that earth that is thus ſevered from the other earth, is no 
more part of that earth from whence i is ſevered, than a 
mans hand, or leg being ſever'd fro the body, is part of his 
body after it is cut off it. And therefore of this earth 
ſo provided for fewell, may Tythes as well be paid, as of any 
other fewell of wood, cole, or otherwiſe that is provided 
to be burnt. For there is one reaſon ofthings,when they are 
united together in one body, and another of thoſe things, 
when they are divided from the fame bodie: for ſo long 
as they are in one and the ſelfe ſame body, they follow the 
X nature of the whole, but when they are divided, then is 
b. al. F. de there anotber conſideration of them. Separatoram enim | | 
 lummateri- feperaacht ratio, & ex ſeperatiy non infertur de uno ad alind, 
8. Corne, Graſſe, and ſuch like, while they ſtand, are not 
- 6 Tytheable,alcthough-the Tythe then is in them pro indiviſe: 
For while that they ſtand, they are part of the earth upon 
which they ſtand, and therefore ſo long untytheable, be- 
caufe the earth it ſelfe is untytheable. But if they be cut 
downe, then are theyto be Tythed, becaufe they are now 
| 
| 
{ 
| 
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=, no longer parts of the carth, but bodies by themſelves ſe- 
3 parated from the earth, ſo that now the not tything of 
them is penall : Of which ſort are turves ſeperated from 

the reſt of the maſſe of the earth, Neither is this my opini- 

. % 4 dn alone, but it was Linwoods long agoe, and other Eccle- 
e e ſiaſticall writers, who not onely make Turfe Tytheable, 
e ibs Linwood When it is prepared for fire, but alſo great rods, and ſmall 
verbo turb ard. twigges, ſtickes, and chips of timber, buts, and roots of 
L.Ligns appel. dress, thornes, bryers, walnut ſhels, and nur ſhels, vveeds, 
L:tione 5 4. 5 cColes, and cole- brands ( called T5r5oves, becauſe they are ſo 
6. f de le. burnt as they ſhall not make a ſmoake ) cowſhards, which 
44. 3. the Law calls Editus loum. All which a man can uſe to 
no 


no other purpoſe than to burne: for where wand lackes, 

'F theſe ſuccecd in place of wood, and are called by the name 
ol wood, and are in like obligation, as concerning the Tythe 
due thereout, as wood it ſelfe is; /Vbicungue enim off aadem T. liad ff aas 
tio, vel cadem æguirar, ibi debes effe cadem juris diſpoßris. tem dil. 
Aad therefore not in that, that Turves ſometimes were 4 
gremiall earth, they are to bee diſcharged of Tythe : bur in 
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that they are accounted for Fewell by the law, when they 
ere ſo prepared to be burnt, they are to pay Tythes in like 
forr, as other things applyed to that uſe do. 


SECT. 4. 


That the cogni ſauce of barren heath, and waſte gronnds below. 
geth to the Eccleſtaſticall Courts, and what every of them * 


4e. 


ANC fo farre as concerning the Probibitions which a- 

rife out of this provifo. Now it followeth chat I 

e ſomething of the next proviſo, which is concerning 

the Tyrhes of barren heath, and waſte ground, and the Pro- 
libitions thereupon. ; 

This proviſo hath two branches, the one for compari 


tive barren heath, and waſte ground, the other for abſolne 
' barren heath, and waſte, for either of which is aſſigned a 


time of feven yeares,eithes for the patmentof ſuch Tythes, 
is before the time of their improvement, and converting 
to arable, they were charged with, or for the free and ab- 
folute diſcharge of them from all manner of Tyrhes for fea- 
ven whole yeares next after their improvement ended and 
determined. For fo 8 take the Starute meant, when as it 
made the one Tytheable, the other not, for if otherwiſe 
they had beene both in one predicament of the barrerneſſe, 
the ſtame had not made the one free from Tythe for to 
many yeaves as it doth,and charged the other all that time 

with Tyrhe. | | 
For theſe two kindes of grounds, although the Statute 
lay nothing. which is compurative barten, which is abſu- 
| late, 
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lute, yet reafon telleth us, that is comparative that hach 
poſitive under it, and a ſuperlative above it: and therefore 
that is comparative waſte, barren, or heath, in reſpe& 
whereof there 1s ſome over ground more or leſſe, vvaſte, 
heath, or barren, lo that it hath ſimply and poſitively init 
ſome condition of heath, waſte, or barren: but if it hath 
nothing of any of theſe qualities in it, then is it neither 
heath, barren or waſte, howſoever long otherwiſe it hath 
lien unmanured, and not turned to tillage : For it is not the 
turning of a ground to tillage that makes it heath, barren, 
or waſte, but it is the ill diſpoſition of the ground it ſelfe, 
ſubject te theſe inconveniences, that cauſeth it not to be 
turned to tillage; for no man will willingly till that, where 
the gaine of the tillage will not quit the coſt and labour of 
husbandrie , as for the moſt part it falleth our theſe 
grounds that they doe not. | 
Barren ground therefore ſimply, is that which being 
Gleſ L.licer.c. earedꝭ yceldethnot the ſeede againe, or at the molt, yeeſ- 
de locaro x deth ſo ſmall advantage for the tillage, as that the tenane 
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= condu& verbo after that hee hath paid his Rent, hath not the worth of 
ieralitatei. halfe his ſeede againe; much like unto that ground where. 
F of the Scripture ſpeaketh, whoſe barrenneſſe is ſuch, as be. 
ing cared, andſowed, neither the Mower filleth his hand, 
by” neither the Gl: aner his lap with the yeeld thereof. Theſe 
* grounds are not onely called Sterilia of the Latines, but 
5 alſo Inſecunds, Infrugifera, & ſine prole, for the exceſlive 
barrenneſſe that is in them: and the Greeks upon like occa- 
Z. ſ gui uſu. ſion terme ſuch conditioned grounds; d , Aug, Stõ eg, i- 
ras. de es qui wa, i &, in which ſence, money not put touſury is by 
prorurore. the Lawcalled barren money, and Arsforde calleth it fruit- 
leſſe money: for that mony was not deviſed thereby to in- 
. * creaſe money, as greedy uſurers in all ages have done, but 
: that by the mcanes thereof men might caſe the difficulties, 
and neceſſities of change of one kind of thing for another, 
as a horſe for anoxe, ſheepe for a goat, iron for braſſe, and 
Arift.4.Erbico- ſuch like: for there is nothing that may not be eſteemed by 
. c. l. money, and the uſe of money, is the uttering of money. 
whereby 
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2 and Eccleſiaſticall Law. 


© whereby it is commonly ſaid. Money is loſt by the uſc 
"thereof, not that money doth periſh or decay by uſe, for 
wee ſee the cleane contrarie to that, for though money goe 


or cheſt never ſo 


— WW . r 2 
— 0 


thorough a thouſand mens hands, yet it is ſtill of the ſame 


!nlue, and remaineth in ber proper eſſence or being: but 
that the uſe of money is in the lay ing of it out, and that by 
the uſe thereof, money paſſeth from him whoſe it was, and 


the propextie thereof goeth to another, and therefore as to 


- the firſt owner it is ſpent, and loſt: without which looſing, 


money naturall 3 for lay it up in a co 
ong, it will never be the more in num- 

ber, although perhaps as S. James ſaith, It will gather a ruſt 

aud canker, and that ruſt, and canker will be a witneſſe againſt 


- - 


them which ſo hoord it ap from the ſervice of God, and the 
Common wealth, in the day of the Lord : So then, as that 
money is barren, that lyeth ſtill, and bringeth out nothing, 


lo is that ground barren, that being tilled,yeeldeth no fruit, 


1 25 moſt, ſo little as the gaines will not recompence 
| thec 


„ | | 
Although heath ground, and barren ground be almoſt 


1 Synonomies, yet to ſpeake properly, heath is as it were 
meffect of barrenneſſe, for that there is no ground that 


bringeth forth heath, but for the moſt part it is barren. And 
therefore as heath it ſelfe is an unfruittull kinde of ſhrubs, 
and is good almoſt for nothing but for the fire; for that 


deither growing or cut downe, it hath any beneficiall uſe 


atallfor.the common wealth: fo alſo the ground it ſprin- 
geth out ot, hath neither faireneſſe to the eye, nor good- 
deſſe to the yeeld, but is commonly either a blacke ſower 
ground, that hath no ſweetneſſe at all in it, or is a drie hun- 
gic ſoyle, ſuch as evermore cryeth give, give, and never 
teſtarerh ought again ee. | ; 
. . Waſte is that which for the unfruitfulneſſe thereothath 
hyen time out of minde unmanured, in which ſence it is all 
one with barren. ground; or it is ſuch ground as for the 
charge of hedging, ditching, fencing, and tilling no man 
will manure. 5 971 3 | ale. 
Gg Our 
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Lam, cap. 3.7 . 


proverb. 12. 
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Our forefathers ancientiy compriſedall theſe three un- 
der one nãme, calling chem them all by the name of No- 


2 0 inutilia. 
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lia, that is. ne- broken. up · ground, not onely becauſe they 


were not broken up in the memorie of man before, but ai - 
fo, for that being eured, they ytelded little or no fruit at all? 
and therefore the interpreters of the Law defining whae 
Novalia are, ſay, that they are ſuch grounds as before the 


tillage therof were inuti/ia;8& le them out, in Moun« 
taines, Marſhes, Thickets and ſuch other unprofitable 
ground, as out of whichbefore the ſtocking of them up, 
and converting them to tillage, the Church tocke little ot 
ne benefit at all. And thoſe are the ſame or coſen German 
to thoſe which this Statute calleth heath barren and waſte, 
for they are one and the very ſelſe cfame vvith them, in a 
thechiefe points, for which they are excepted our of the 
Statute. 

So then now, there is no further queſtion what is heath, 
barren, and vvaſte ground, bur who thall trie the matter of 
this quality;whether the Ecclefiaſticall Judge,in whoſe cons 
tinuall poſſeſſion this triall bach beene untilf now of late, 
that under colour of this Statute, it hath bin increched upon 
as it may appeare by all the Tides of the Eccleſiaſtical 
Law, where there is any mention of the Tythes of: ne 
broken upground, and the decrees of the Lawgivers in the 
ſame, betweene the Monaſteries challenging them by 
graunt, and the Parochian Miniſters of the | Pariſhes 
vyhere they grew, claiming the ſamo by right: Orthe 
Temporall, Judges vvhoſe is the Cognifance 'of the Tytle, 
and Tenure ofthe ground, as alfo is the ſetting, letting. bny- 
ing. ſelling, and other alienating of the fame. - 

For the point it -ſelfe; the Statute maketh no mention 
but paſſeth it over with ſilence; and there fore it is to be 
preſumed that it meunt, that it ſhould there reſt, where it 
was before the making of the Statuts: for the Statute 
was not made in derogation of the Ecelefiaſticall procre- 
dings, that were before; but in afirmance thereof, as the 
whole drift of the ſaid Statute doth ſhew, _ +03 0 
ond Q And 
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: forely have expreſſed it either in the proviſo it ſelf, or after 
inthe derogatory clauſe; where it maketh an enumeration 
of ſuch things as it intended ſhould be exempted fromthe 
# tryall of the Ecclcfiaſticall Law, and by vertue of this Sta- 
tue, ſhonkd not be compriſed under the fame,among which 
there is no word of this proviſo, or any other in the ſame 
Feature before named. We 
Neither is it unto the parpoſe, thatthe Common Law of 
this Land taketh knowledge: of the Tenure and Title of 
Lands, and ſuch other complements belonging to the fame; 
for thefe things that are here in queſtion, are no part of 
| thoſe Legalb Eſſences, which the Law requireth to the 
Tytle and Tenure thereof, as is Fee-(limple,Fee-taile,and o- 
ther of like nature, according to the learning of that Law, 
but tlie fe are certaine accidents over and beſide the Tenure 
al the Land which may be preſent or abſent without the in- 
jurie of the Tytle : as God many times turnes flouds into 
wilderneſſe, and ſprings of vvater againe into drineſſe, 
and a fruitfull Land makes hee barren. for the wicked 
neſſe of them that dwell therein, aud yet the Iytie or 
Tenure: of the ground is not changed, by theſe changes 
of qualities, but remaines the ſelſe ſame that it was: ſo 
that theſe things are no more ſubjett to the ordering of 
the Common La, than it is inthe Common Law, to judge 
and derer mine what mould is white and. what is blacke; 
what ground will beare wheat, vvhat barley, vvhat oats; 
for theſe things are no matters of skill of Law, that they 
need to bei fetcht out of bookes, but they are matters ol 
common experience which every country man can 28 
well skill of, as the greateſt Lawyer that is, and therefore 
the Law in this caſe is not deſirous of any curious prof, 
but contenteth it ſelfe onely vvith the depoſitions of two 
or three honeſt men, which ſpeake ſenſibly and feelingly 
tothe point that is in hand, vvhich is enough td direct any 
wife judge in his ſentence, ſo that it needs not theſe long 
circumſtances of twelve men to teach the judge What, and 
Gg 2 how 
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end if the Statute had meant otherwiſe, it vvould 
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A view of the Civile 


litie of the ground reſteth in the mouth of twelve men 
onely, then ſhould no man be able to ſay out of the mouth 
of a witneſſe, and pronounce thereupon, this ground 
is mountaine, this is plaine, this is medowe, this is ar- 
rable, unleſſe hee were warranted by the verdit of twelve 


men thereunto: which if it be an abſurditie to hold then 
{ure it is a like abſurditie to ſay, that barren, & heath, waſte. - 
cannot be pronounced without a jurie, for that theſe 


things are like obvious to ſenle, and of like qualitic as the 
others are. in if, 

And I pray you, when they have drawne it unto their 
tryall, what do they in effect otherwiſe than the Ecclehaſti- 
call judge would or ſhould have done, if it had remained 
ſtilſunder him ? for do they give credit ſimply to the con- 
ceit of the jurie, as touching that which hathbeene decla- 
red, and pleaded in the cauſe before them, or do not the 
Jadges themſelves rather make a briefe of all that hath 


cene pleaded inthe cauſe before them, and thereofmake | 


as it were a verdit, and put the ſame: in the mouth of the 
twelve for their verdit, before they goe from the barre? So 
that the whole weight of the cauſe ſtandeth rather in the 
Judges direction, in ſuch ſort as it is at the Eccleſiaſticall 
Law, than it doth in the mouth of the Juric; for the [uric 
men for the moſt part, are ſimple people , and ſcarce foure 
of the twelve underſtand their evidence: fo that it may 
ſeeme rather to be a matter of ſuperfluitie than of good po- 
licie, to referre a matter to their verdit, vvben as they ſay 
no other thing, than what the judge taught them before; 
Ltaltum eſt enim id facere per plura, quod pert poteſt per pau» 


ciora: for albcit perhaps ſome capricious fellow of the u- 


rie, upon the confidence of his owne braine, ſometimes; 
ſtart aſide from that which the Judge hath told him, and 


draw the reſt of his fellowes, as ſo many ſheepe after him: 


yet for the moſt part the Judges voice is their direction, 
their loadſtone, and the North pole to guide them in this 
buſineſſe. | | 

ard. Beſides 
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T”T and Becleftafticall Law. 
F -- Beſides, in this Provilo;asinfome-other pretederit;there 
v great difadvamage offered to the Clergie ; which they 
much complaĩne of, and that is, that in caſes of this nature, 
they are compelled to ſuffer triall under them, ho are in 
a manner, parties unto the ſuit, by reaſon of the intereſt 
they have therein eicher in preſent;or in eonſequence; ſo 
that many now adayes ( learning tœ late by other mens 
harmes what the event in their owne cauſe will be) chuſe 
rather to loſe their right, than to venture their cauſe upon 
ſuch partiall Judges as the twelve men artſt .. 
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| That the Boughes of 25 Trees are tytheable,and ſo alſo are S 


£ the bogies, wt in the cafe of the Statute anely. 


A Nd ſo far as concerning thoſe prohibitions which are 
A forced out of this Statute, for naturally they grow not 
out thereof: ſe that I might now paſſe over to the other 
branch of my diviſion, that is, of ſuch matters as are now 
held by the Common Lawyers, to bee in a certaine meaſure 
onely of che Ecclefiaſticall-proceeding, but were anciently 
wholly of the Eccleſiaſticall cogniſance; but that the name 
of the Statute, De Sylua cædua, ing it ſelfe unto mee 
in che concluſion of this Statute of Edward the ſixth, gives 
— . to ſpeake ſomthing thereof, before I'come to 
This Statute, as the words thereof doe ſhew, was made 
inbchalfe of the Laitie againſt the Clergie, for the exempti- 
on of great Woods of ewenty yeares grotõth and upward, 
ſtom the payment of Tythes ; end that in three caſes onely, 
where the wood was great, when it was xx. yeares of ape 
and upward, where it was fold to Merchants, cither to x 
profit of the owner himſelfe, or in ayde of the King in his 
warres; ſo that without theſe caſes, it ſeemeththe Statute 
intended no further exemption: for Statutes ate things 
of ſtrict Law, and are no further to bee extended, than 
the words thereof give matter —— ,elpecially 'when' 
. 83 the 
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Plaomd. in Soby 
contra Molyn,, 


ede eee. auen nat 
tations of tha ſame, if great: 
ther yfe than to ſale, as ta build, or tu burne ta a nana on 
uſea a probibition in chis eaſe lyeth, and yet is there no iden. 
titie of reaſon to-extend ic, non avy ahiuedity would ful bouv; 
if it were not extended; for here is neither money ſought, 
(which gave occaſion. antathe Faw- givers to make this 
Statute of exemption ) neither is it an unnaturall thing, for 
to pay Tyches of — wd: for before this time they were 
paid, and by the Tw of God, it feetnes, they ought ro bee 
paid; for tharhe chat is taught, aught to oo mꝶmmunicate ro 
him chat teacheth him in alhthings : and therefore ſineetle 
reaſon that mayed;the Lau- giuers te order it ſo in ane 
caſe, cealeth ina athar, æhete ĩs no geaſon of exemprien; 
hea Heede an. Identivic of: reaſon in the — 
at are in 


demaadæhere can no ſound inſerenee be broughe 


in from the one to the other, for of ſeveralb things, there is 
a ſexerall reaſon, and a feverall conſequente:; neither can 
there bas framed chereoſ a gend ãmplication, either poſi« 
tively, on remoti vel: neither haththis: iutrrprotation oi 
theirs any warrant of Law for it, ſave that it hath beene ſu 
defined and decided: but what is chat ta the purpoſe, if it 
hath besne wreſted and — — ta the true ſenſe 
of the Statute; and that by thoſe ke benefit thereby; 
ſe Partiality beidg tuen away, the thingit ſejte would 

8 * ey againe to his atyne nature, and right would take 
ce? ' . TL | 4 ; 

The reaſpn they yeeld far the examption of great wende 
of the ages — — — 
yet ta others it is ſtrange, aa namely; that great Trees are 
part of the Free- hold, and that men uſe nat ta pay Tythes 
of their fre · hold, but of thoſe things which ſpr ing out of 
; 22 their 


bee cut done ta any d. 
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ther; whereas indeed ehe talleſt Tienber treez that is, if it 
were as high as the higheſt Cedar in Cabauon, is no more 
| . ol the inheritance or free Hold, than the love bfu 


that growethi in the field ʒ for they aro both equally pit 


ol the ground whereim they grow; and doe take alike not 
riſhment and ſuſtenance from the ſame ; neither doe they 


differ in thar they are trees the one from the other, ſara 
dm magir. miner, as the Logiciansfay ; bat in thar; the 
one is a great tree, and the orders ſinall rub i and the enaſe 


of this proviſion here in r for thele great trees, was 
not for thatone was more of the i 


| | nherituace than the other, 


wealth than the other, and (therefore they have wude rhe 


* 


corting downeofrhe oue, mote penalbthan tie other : as in 


Are caſe by che Civite Law,” whoſoever privily cutteth 
| downe, of barketh a Vine, an Olive, or a — tree, or doth ¶ Arborum fur. 


my other unlaw full act, whereby any fruit U tree, of * _ ceſarum, 
{ rim and deca it id Theft; and Eise rote t. 


nmed in rhe: double value of the fut which is done, and4f 


de be Tenant tothe ground which hath done this villany, 

| be loſeth his hold: which commeth-not of that , that one 

linde of Tree hath more ſtate in the ground than n other 
Hark; dur chat the Taw Hach reſpected, the neceſſary uſe of * 5 
de one mote than the other. 330% e en 


By the Civile Law, although this word, Wood, be gene- L. Ligniappel- * 

A, yet ir is thus diſtinguiſtied, that ſome is tod, ſome is en- de Lg. 3 

Timber; which'tde Tate Sale ee. Timber lait which 2g ee. 

r Wed is whatlecver is Br. 

ee that under that name there paſſeth a 
ed, Cole, Turfe, Cow. dung, and whatſoever is any , e 

where ordinarily uſed for fewell. Timber in of # higher con. 1,170, 6,36. 

fderationthat wind is, inſo much asf + man bequeathuhto , & S. den 

mn erher all his end that i in grove: field, there ſhall not de lea. 3. 

paſſe by this legacie, ſuch Trees as are cut downe for Tim · a 

ber: but if they were dotterd Trees, or the owher thereof 

purpoſed tht m for fewell and ſo cut them aut intb bfllet, 

or 


or fogot, in ſach ſort; as there could be no other uſe thereof 
chan to burae, then it is otherwiſe : for by this meanes, f 
great wrd, it is become ſmall wd, as being cut out in 
5 for to burne. So that in the reckoning 
of the Civile Law. Timber ſtands not onely in — 
the vod it ſelfe; but is in the deſtigation and purpoſe of 
the owner, who according to his god liking may make that 
* ward, which is fit for timber, fire - vycod, or timber: which 
= if it were ſo in account with the great Lawyers of this 
. Land. the Church ſhould have more Tythes of Wend ap- 
BJ pointed for fewell, and leſſe ſuite for the ſame. | 
2 Plond. ut ſupr. As they exempt the bodies of great Trees above xx; 
| yeares growth, from payment of Tythes, ſoalſo they fres i 
the boughes thereof, uponthis reaſon, that the boughes 
thereof are fit and ſerviceable for building, which although 
happily may be in ſome of them that are next to the Trunck i 
of the tree, yet it is farre otherwiſe in thoſe that are more | 
remote from the ſame, whereof there can bee no other uſe, 
than to burne : and therefore the Law preciſelꝝ holds. 
caſe. where wad is bequeathed , by which is meant ſie. 
wood onely , unleſſe the Teſtator otherwiſe expreſſe his. 
Z. Ligns Appel. minde, the lops of timber trees, which the Law cals Supera 
.S. oflia De menta materiarum are bequeathed ,; forchat the lops bs 
Fg. & Fee. 3. not that uſe that the Timber hath, that is to buiid or prof ? 
: up withall, but they ſerve to burneonely, : By which levee. 
TD * rall ends, there is ſeverall conſideration and account made 
1 of them. Neither is it to the purpoſe, that they alledge for 
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D 
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* 


2 . the defence hereof, that the acceſſorie followerb the nature 
Z. Ey. c. de of the principall, for that rule is not true in every acceſſory; 
Fradiu m. hut onely in ſuch, wherein is the like reaſon as in the 
Fes principall, which in the trunck and lop of a tree cannot bee 

alike for building. pill ts 110 DIS v1 1 3204 
Further, hoy the Boughes. of a tree that are of; the-lame 
ſubſtance, as the body of che tres is,ſhauld he acceſſories to 
the tree, I ſee not, for nothing can bee an acceſſory to an o- 
ther that js of the ſame nature and ſubſtance as the other 
is j as the legge, pr hand, are no acceſſaries to the body, — 
t 


* 


2 


* 

* „ 
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DS , 
; and ccleſiaſtical Law 235 
that the legge or hand are of the ſame ſubſtance that the bò- 
lie is: Lhe Child, neither while it is in the Mothers wombe, , _, Has ventre 
veither after it is borne, is an acceſſorie to the Mother, for inſpivtends, = 
ile it is in the Mothers wombe, it is part of the wombe, 
ud after it is ſevered from her wombe, it is a man or wo- 
man like principall as her ſelfe is: Bur that which is an ac- -Y 
Þ ceffory to an other, muſt be of an other nature than the prin- ** 
F cpall is; ſo in naturall living creatures, haire, hoofes, 2 
bhornes, and finnes, and ſuch other. like gyerements, are ac- 
ceſſories to the creature whole they ar tor that they are of 
 afarre different nature from the bodies, dut of which they 
' comme : and ſo iy other naturall things not living, as the 
Earth it ſelfe is, the Trees, Graſſe, and fruit that ſpring out 
oftne ſame, are acceſſories thereto. Further, in Civile mat- 
| ters, expences and executions are acceſſories to the cauſes 
eut of which they riſe: and in Marriages, Dowrics, and n 
| Jointures are accounted acceſſories to them, for that with - T 407 * _ 
dut Marriage, neither Joynture nor Dowrie can ſtand..“ Tu 
Aſurie is ſaid to be an acceſſorie to the principall, not in re- 
es that the proper ſubject of either of themiisMoney,and 
ſo there is one ſubſtance or nature of them both, but in re- 
gard of the dependencie the one hath of the other; for hee 
that will make challenge to Uſurie, muſt firſt prove there 
ja principall. But for the better clearing of theſe matters gf 
1 & principall, we muſt know that in bodies whoſe 
ubſtance is all one, There are ſome paits like, which the 
Philoſophers call partes fimilares;ſome other unlike, being 
| likewiſe called of them partes diſſimilares, which inno ſore 
re acceſſories one to an other, but make one continued 
hodie of both, which the Law cals viren Similar parts 
are ſucli, as have one ſubſtance, forme, and figure, as the 
trunke or body of a tree is all one in inward eſſence, and 
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+ | ourward ſhape : Diſsimilar parts are thoſe, which have 
one inward nature with the other, but are divers in out- 
ward ſhew, as the boughes and rotes of the Tree are di- 
r vers betweene themſelves, and different from the body, and 
Vet all agree in one ſubſtance, and ys all the generall _ 
t H of 
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of Word, whereby they are diſcharged from being acceſſi- Ib 
riesthe one tothe other, and yet they are not under one ca- 
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pacitie or ſervice, or one comprehenſion of Law, becauſe 
they are unlike one to the other; and of unlike things, there 
is unlike reaſon, aud unlike conſequence. 


Now upon theſe grounds to exempt Timber 'Trees who |; 


ly from the ſervioe of him, that is Lord aſwell of the tall 
woods, as of the low ſhrubs, is very hard, for though him. 


ſelte dwels not in houſes that are made with mans hand, 


nor hath any need of tall Trees to repaire his Tabernacle, 
or prop up his dwelling: yet ſince hee hath left ſuch be- 
hinde him, as have charge of his flock, and feed them in 
word and worke untill hee come, and they dwell in earthly 
babitations, as other men doc, and their edifices and buil- 
dings have need of repaire, in like fort as other mor tall 
mens houſes have, being all in like manner ſubject to rot. 
tenneſſe and corruption; great reaſon it had beene to have 
allowed him ſome proportion of theſe great wands, tows 


ards his fervantsncceſlary uſes, during the time of their fete BB 


viee here, and if not in the very tenth it ſelfe, yet inthe wexl 


xl. or l. part ofchefame;thar God thereby might have betm 40 


aſwell acknowledged to be the Lord of the great Oakes ot 


the Forreſt, and that by him they have their length,breadth, 


and thickneſſe, as he is accepted and reputed to he Lord of 
the ſmall brambles and buſhes of the field : for as now the 


caſe ſtandeth, God may either ſeem to have forgot himſelf, | 0 


that hee hath not made timber trees tytheable, as hee hath 
done other ſmaller ds eſpecially having ſuch occafionts 
uſe them, both in the Chaucels of Churches that are dcdis 
cated to his uſes, and alſo in the buildings and repairings of 
his Mioiſters houſes, who ſupply bis rome in the it feverallt 
Congregations, untill hee returne to Judgement; or that 
may well be objected againſt us, in allow iag ſuch things fot 
Tythes as as pleaſe, and diſallowing the rvſt, as was by that 
ancient Father of the Church Tertuliam objected againſt 
the Senate of Nome, who being intreated by rhe Emperour 
Tiberias (for the ſtrange wonders and miracles he heurd to 

be 
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ere matters of Diffamation, and matters ot Baſtardie, both 
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entertained among the number of their Gods, refuſed foto 
' doe, for that they heard that our Saviour was a Jealous God, 
ind: did in no ſort admit the ſocietie and fellowſhip of other 
Gods; which this grave Father hearing, (although many 
cares after) ſaid merrily, although wiſely, That God ſhould 
Gl, it Man would let him. | | - 
And thus far of thoſe cauſes which are held to be abſolutely 
ofthe Eceleſiaſticall cogniſance, and yet notwithſtanding are 
ecchpſcd by interpofitionof ſundry contrary matters. 


J 


—— > a 
— — 


Won nts lb Cob Bos VII. 
r 
Is what caſes Niffamatorie words belong to the Eccleſiafticall, 


ud what to the Common Law. N 

BR Ow as concerning thoſe things which bave beene acs 

c cunted bar in a certain meaſure of the Eecleſiaſticall 

l n anciently, in 
been tried wholly at the Eccleſiaſticall Courts, ſuch 


zich now adayes are much challenged by the Temporall 
Courts, to be ob their cognilance. Bur here firſt of Diffame- 


BY tion, then of Baſtardie. 


S | 7 l F : : Vs I Why . I) * 
o diffame therefore is, as Bartol faith tontter reproach- 2.110 1.30rpis 


Al ſpeeches of another, with an intent to raiſe up an ill fame . de /egar. 3. 


him; and therefore himſelfe expreſſeth the act it ſelfe in 
theſe words, Diffamare, eſt in mala ſama ponere. | 
Albeit Diffamations properly conſiſt in words, yet ma 
they alſo be done hy writing, as by D iffamatary Libels & alſo 
by deeds, as by ſignes & oa of reproach;for theſe noltfle - 
ew the malicious minde of the Diffamer, than words do. 
Diffamatory words are. uttered either in ſome ſcoffing ur 


Pre | ) 4 c. 
jelting manner ſo as&acete & merry men uſe to doe, to make e ven. 


company merry wherein they are; or they ate ſpokenby - guarungue d 


lome that have ſome weakeneſſe, or diſtemperature in their c44/#.,2 gloſ.de 
han, either by drink, phrenfie, or other lightneſſe, or by auy Jen. encem. 
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raſſmeſte in 1 or they arr poured out upon fore 14 
rancor and malice, by ſome that envy another, with intentto 
ditfame him, & ſpread abroad a matter ei diſgrace upon him. 

470g. 4. Etbie. It they be ſpoken ina jeſting manner to make the comp 

cap. anlepenult. ny merry, if it bee in a ſine ſort delivered, it is by che Greeks + 
called awyatuia, and is by eLriftorte held tobe a vertue, . 

though by S. Paul it is condemned asi vice: but ifit becin 

E . homely nd 2 ſort delivered, then is it xcconntetd to he: 

Esta de pre- Kinde dern eneſſe or ruſticitie j but whether way ſo ever 
= ſampr.c.1i, they beartered; there is, for che moſi part; uo advantage to. 

| ken againſt them, unleſſe thereby there follow an 3 2 diſcredit 

to the party, upon whom ſuch Jets are broken, for then are 

441. Aquil;- they not without blame Nati emu ludus oft in vitio, nei. 


am, I. nam la- ther can that bee called a ieee , whereby a mans good 
dus. we is hurt, or any crime im = him. 
3 —— be fait of thole l 5 00 Sw by 


ivite I 
"Is fo favte — roking hold of uch — in dee caſes, ti 
dhe Emperodr himfeife Hurb ſuld of them:thits : $6454 e 
C. Si qui Impe·pitusꝶ c bod{ſarir; conteminendiine uff; 5 1 Gin, whifers 1 
rators maled-- digniſſimum eſt. 31877 5 doit. 
N are they : for chat wers ean be in 
juſt encuſo made ſor them 
Bohic. cap. Si Fuch difammoryordses provred of matice;imply ede 
62% de je- untperg of me, vr Her s of defect,” 
%% «.\Schiaviimplymnters of Ceime, either are ſuch crimes 
Linwood pro- Suflich its ient for the Common-wealch'ts know, 23 
vine. de _ 222 and uch like, to 
excom]w]m cap. 1. the — receive uni ſin. R G 
. muy bee geo f and' the Colmiotowenhi ed; K ; 
Bok. «bi (upr. hoy are ach erimes or faules; which it rc not expedient for 
the conmmon- wealth to beuequainted vvich; as vvhere one 
WI * or end- Unit For albeit it bee er- 
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erxpedient for the Common · wealth, that no mam miſ-ſpend 3 
bis eſtote, for that the Common · wealth hach as it were an „ 
inmtereſt in every private Subjects ſtate; yet this is rather f 
his one hurt, than any other mans, and that which hee 9.4 
ſpends. away unthriftily, commonly turnes toanother bet? _— 
ter ſubjects gaine, whereby the Commonwealth is re- * 
lieved in one, that it loſt in another; and for the moſt 3 
part there is no great corruptionot manners in the rnampllte 
thereof. iind n 12 , nj,j, He left nom £ 1882 Lat 
A great while it was before the Lawes of this Land 
tooke knowledge of Diffanations, as counting them 
things belonging to the Spirituall Lw. ſo they were dulie 
ꝓrſecuted, as mag appe are: by cetta ide qudgements and 3 
conſultations which have iſſued out therequai hut now let 257% 2. new, © 
men proſecute them never ſo duely. yet Prohibitions goe 7. fel. 22. Reg. 
out on them daily, and ſundry others are drawne to the 5g. 9. 
common Law Courts by action of che caſe; wherein they, 74 
have ſo infranſchiſed themſelyves. as e e d 
them to confine the Eceleſiaſticall· Law haw farre ti hal!!! 
goe therein. Which limitations notwithſtanding, as farre 
as I can conceive, are but diſtinctions without differences, 5 | 
'S and ſfo.arc in very derd hut bars Smnemies, chat is, diverſe — 
names expreſſing GONE: thing ; for. a0 the words iin the fai 1 
” litnitation inferrc>no mote than chis g that. Ecclefaſticall 4 
men are not to deale in matters of. Diffamation, but 
vyhere the matter of Diffamation is onel Ecclefiaſti- 
call J and etch reverence. the Author rheteob ius: great 
Man, e ene 
vvas in che other. Law and this: I ſhinketo be commem 
dation enough z; fer never any Lawyer in former 
had more commendation, of eulogie of vy vit chan himſelle 
Dad. dhe Kade 6410 511 16 93691 Uh 
or JIn-yhe; cha ſe cales tid manprogeceiby;erdinany C 2. 7,1; 
$ courſe of. Law, either. for the yuuiſſimeat oi tha ſinnaʒ: as —— 
by preſenting the offender to chef Otdinary, ↄgindicting 4 ne 2. 
bi before the Temperall jndge, ꝙν“-oniſtring him b/ß/ß 
any. Sharitaule demangjations; bee wende, e 
d U v. 3 - | 
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* f. de que pl. and to recall him from ſuch offenſive waies as hee is char- ' 
Ten. L. 5. om wolle in: Or do any thing it Jadgement for the de- 


denique . e of his owne cauſe; as in objecting ſome thing againſt 


9 
1 3 
„ 
3 — 
n 
* 8 


. 
. 1 


| 
C. Pleculus & the partie Hiniſelfe, or his witneſſes, exther for the ele va. 
4 An, ting;ordiſcrediring of the eruth of the cauſe, or the teſti: | 
3 fon i monyofthe'wirneſſes; there can be no advantage taken a. 
> f.deregal.jars, gainit him for he cannot be ſaid to defame, which uſeth the || ; 
I. fam S. non libertierbs Law gives him: albeit in thiscafe ſome adviſe |} * 
vwduer. that a man ſhal object none of theſe matters againſt mothet | 
5 in judgetachu, hut when his cauſe neceſſarily requires fuch | 
„ things tobe ſpoken for the defence thereof, and that the 
#3 partie thut gbſeerh them doth proteſt he doth it not wit 
. a calamaiotes minde hue chat che defence of his caule other. 
3 Mi ſt wonld not be juſtified, 111 Ve it sa 

„Bat if my inan doe any of theſe things malitiouſly, with | 
1 {s- purpoſe rather router his owe cankred ſtomacke, than 0 
124 fame . that hee would benefit che Common wealth thereby, then 

i. iwhee :panihable 2 ſor ahough it be behooftfull for the 
Fall. auile- Bummon: Wenbh that bad-mens faults fhould be manifſe- | 
ue val. ſted, that ſo wickedneſſe may be puniſhed, yer is it not fie 
they ſhould be uttered in reproach and choller. 11 
2 . Ofthei{tcand ſem, chougb there be ſome that comaine 

pettie ouimed, yet are they many times ſo frivolous, as chat 
rhey yerid nd adhion : for frivole and ſmall thinge the, I} | 
Law regardeth not. 2K. 0 
For fuch Diffamations as ariſe upon defects, if chede- 6 
fects heeſuch that the contagion thervof is to be feared, uns 1 
laſſe the people be ore warned ofthe danger that may enſut | 
thereon,asin caſes of Leprofie;the Plague the French Por, 
and other bike infectious diſtaſes, and that it be revealed 
wicha ſincere minde, rather to cauſe men to refraine their f 
- comments for 8 N than of any malicious i 
| sagait partie thereby te reproaef him, it is no b 
— Bus if it he uttered in any fpleene or choller 6 
: again the partie defeRtive, then is'it actionable; for it is 
|  gquib, 5 an uncivile part te lay open another nrans defects i but if 
Faul. alu. 10. the defects be fach, ag it nothing availeth the Common 
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mitie of his body, which hee had from his cradle, or hath 
| heppenedto-him by any accident without ariy default of 
his, and cannot be eaſily remedied; or reprocheth him 
vuitb any thing in his ſtate or condition, Wherewith hee 
n not juſtly to be charged, neither is there any juſt cauſe 
offered the diffamer why hee ſhould uſe ſuch diſgracefull 
"ſpeeches againſt the other, then is it altogether puniſhable: 
For that ſuch things tend onely to contumelie and deſpite. 
which the Law ſeeketh by all meanes to rapreſſe, for that 
thereby charitic betweene man and man is violated, and 
the peace of the Common wealch is many times broken 
and diſtucbed. i 
Ihe procceding in theſe cauſes inthe Civilr La was of 
turo ſorts: for ĩt was either ad pub licam indi ham or ele, 
rridutum imereſſe, as the partie injuried made his choice 
ereof. 


A pablicam vindiſam, was when the partie Diffamed. Fuad L, cone. 8 3 
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I wealth they ſhould be knowne ; as where 6 man ↄhieſteti 
ti againſt another any. imperfection ofchis minde, or defor- 


| foughtro-have the Diffamer recant his words, or to ulnder- an J. in conflt- 
goe ſome open and infamous puniſhmem hor his raſh and % ionibus. S, 
| malicious ipeeches, whereby it might be publikely knowne alt. 


abroad that he did the other wrong. » 
But Ad priuati 


w avtzreſſe, was when hee ſought not the 7.1. ver borun. 


recalling of the ſlaundereus ſpreches which Were give „i amen. l. ſfi- 
out againſt hien, but e ſteemed his credit at ſame great rate Ylat ion 5. 


(as that hee would not for à thouſand pounds; or more or 


leſſe quantitie according as the worth and calling of the 
perſon is, ve had ſuch ſpoeoties gone cur of him) and ſo 
ſeekes to have lis credit ialvrd by rocomponce in immney; 


as the Judge or jurie, upon proofe of his worth and place, 
ſhall eſteemeè it, and rat it. in theſe actions, hee that ſued 


* 


a publicam vindiftexs, and had followed fofarre, as that 


he had brought it to Recammocion-or 4 publike» diſgrace, 
could nor hade recompence-oÞ his credit by ON fave 
vnely in caſe of commutations neither hee that had got his 
credit valued by money, could havt a publique difgrace 
1 1 alſo 


Lene, 
de re judicat. 
L. ſi qus ab alio. 
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him beſt liketh. And therefore be the fault what it may be, 
that the words of the Diffamarion do ſound unto, as long 
as it ſtands but in words, and the partic doth not take upon 
him to juſtifie the matter that is compriſed under thoſe | 

words, and dagh ſeeke but for the puniſhment of the ſlande- 

0 rous words onely, ſo long it is to be tried at the Spirichall 
VP Law; for the Law: ſpraketh in generall in caſes: of Diffa« | 
S ig mation, where puniſhment of ſinne onely is required: fo 4; 
that where a man is called Traitor, Felon, or murtherer, 1 

or any other crime belonging unto the Common-Law, be⸗ 

ing every one of them great diffamation, ſo the 

partie therein ſeełke puniſhnient anely,; and not his private 

intereſt, there the Spiritual Law is to hold plea thereof. 

For were the Lay doth not diſtinguiſh, there neither 

— ought. wee to diſtinguiſh: hut the Law hath ſaid in gene- 
rall, thut cauſeh of Diſſamation. whole proſecution is thut 

qualified,» do;belonguntd the tryall of the Spirituall Law: 

ard therefore even thoſe; caſes before remembred vyhere 

the partie followeth this kinde of proſecutions, ought by 
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pocall Court. 


. OS 17 545 zel 7 10 i 
But where any mantakes upon him to juſtific the crime 


that hee hath objected, there either Court is to hold plea of 
the crime that properly belongeth to that Court, for that 


na words are no longer in queſtion, but matter is in try- 


all, whether the partie difamed hath indeed committed 
that offence that he is charged withall or no; which can be 
tryed in nò other Court, than in that to which it deth pro- 


perly appertaine. And that this wasthe courſe anciently 


d in matters of Diffamation betweene the Ecclefiaſticall 
and Sommon Law, it is manifeſt by the Statute of 2.0f i- 


vard the 3. chapter 11. where although the Statute taxeth 
be perverſe dealing of ſuch, who when they had beene in- 
| died before the Sherifes in their Returne, and after de- 


livered by Inqueſt before rhe Juſtice of the Aſſiſe, did 


he: the indictors in the Spirituall Court, ſurmiſing 


| =p them chat they had diffamed them, and there · 


e in that caſe forbad the like ſuits; for that juſtice there. 


gꝛſes of Ditfamation riſing out of Temporall crimes belide 
this, che Eecleſiaſticall Law had the cagniſance: and that 


bis was forbidden, it was not for that words of this na- 
ve, could not be cenfuredat the Eccleſiaſticall Law, when 


Nniſh ment of fin onely is required, but for that it was not 
that thoſathings, which had beene once ordered in one 
Court, ſhould be called againe to examination in ano. 
ther : and therefore the generall proceeding in matters of 
Difamation, is not there prohibited, but the particular 
rolling of matters after judgement is there reprehended. 
8g that the: diſtinction whereof 1 formerly ſpakę, 
which taketh upon it to determine hen a caſe of Ditfa. 
mation is ofthe Temporallcogniſance and when of the Rec- 
defiaſticall, cannot here take place: for that it is contrary to 


7 5 SI, Pu 8 * WO * = 4 N j 
T - 28+ 1 
F that Lady to belong unte the Spirituall Court, as on the 9 
| contrarie fide, Spiritual cauſes of 1 mation being pro- 
* pounded to a pecuniarie end ought tobe ordered ina em- 


2. Edu... 1 1. 


iy was bindered, and many people were feared to indick 
Offenders: yet that Statute plainly ſheweth that in all other 
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AView'bf the (vile \ + F 
the former Statite or Decree that divided theſe cafes into 
Temperall or Ecctefrafticall cognifance by the varictie of | 
the proſecution thereof, and thut it is contratie to the an- 
cient ptactiſe that hath confirmed this proſecution in ei- 
ther Court, but eſpecially'in the Eccleſiaſticall Court, 
which hath fill holden the triall ef ſuch Diffamse ions 
wherein ſin hath bin only fought to be puniſhed, untill now 
of late, chat men have ſtept over thebankes,of theirantho. 
ritie and confounded either Juriſdiction with the promiſe 
euous acts one dfanother'; when as the Statute it ſelfe is 
plaine, chat the Aurhors of this Statute or Decree, wherher. | 
foever you call it, which ſet theſe bounds to either Law, in 
proceeding upon matters of Diffamation, reſpected not fo 
mich the qualitie of the crime, upon which the' Diffamari. 
on grew, as the manner of proceeding therein, ayming in 
' the one at publique vendic, which is co be fought out of 
the Ecclcfiaſticall Law, and in the other at private intereſt, 
which is to be had out of the Temporall Law. 

Neither is an Action of Diffamation, a matter of fo light | - 
eſteeme or qualitic,(a mans fame or good name being ia | 
equallbaHlarice with his life) as that it ſhould bedrawmne 4. 
way to be attendant on any other action that is of ſmallet 
7 it ſelfe is: for this is one , 

ofe Actions which for the ſpeciall preheminence ther- 
of, are called AGiants prejudiciates, that is, fuch that dw 
ſmalter cauſes unto them, but themſelves are drawneof ©. 
none other, but ſuch as arc like principall, or E 1 

themſelves are. So that unleſſe the manner of proeredũmg + 
bring rheſe cauſes under the compaſſe: of the'Common 
Law, in fuch fort as I have before ſhewed, the coupling of 
them with another marter of the fame Latr, will hardly 
bring them under the triall thereof: fer that there be feu 
actions greater them it ſelfe is, ſo that if the crime be Becke. 
9 boron a Temporall cauſe, the try -· 
aff fhull be ſtili at the Eccleſtaſticall Latẽ . And the fue thit 
Itay of Piffamations rflitig our ef Bcekfwſticall crime 
1 bold alſd to de true in Diſfamatiens ſpringing out of 


Temperall 
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'- Temporallcrimes, where puniſhment is requiręd far che 

; offence committed, and amends in money is not demaund, 
ed, unleſſe happily that grow of penance injoyned, which 
— 


' the offender will redeeme hy giving.money to the 
or to the partie grieved. And this I take to be a farre | 
limitation for either Law, having the ground of the Civile 
Law, and a Statute of the Common Law, and common rea- 
ſon it ſelfe for it, chan the other diviſe is, which ſo diſtin- 
guiſheth chis buſineſſe, as ill it makes it reſt in the mouth 
of the judge. which cauſe of Diffamation is meere ſpiritu- 
all, and which not, which were not to be done if there were 
cleare dealing in the matter: for Lawes are ſo to be made, +} 
as that as little as may be, be left to the diſcretion of the — 
Judge, but all be expreſſed as farre as the natare of the cauſe 2 
Voill give leave: vyhich albeit it be hard to doe, for the 
varietie of the caſ-3 that every day happen, never thou he 
On before, yer chat is to be pas ſo farre as may be; 
tor this liber eie of leaving many things to the Judges di- 
ſcrexio:. , is many times great occaſion of covfufien in Ju- 
dicature, ſaying ſometimes this, and ſometimes that, as 
is private humor ſhall lcad him; and therefore a plaine 
diſtinction betweene both the Lawes vvere beſt, that 
N man may ſee, and ſay vvhat is proper to either of 
them. * 
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2 hat the ſwis of Baftardie, as well in the principall as in the th 
= incident belongs unto the Ecclefiaſticall Lam. > 
A thus farre as concerning matters of Diffamati- 
of Ron. Now followeth that I ſpeake of matters of Ba- 
ſtardie. 
ZBaſtardie is an unlawfull Rate of birth, diſabled by divine 
and humane Lawes to ſucceed in inheritance. | 
Of Baſtards; ſome are begotand borne of ſingle women, 
lin which ranke alſo I put widowes)ſome other of married 
Women. 11 a . oe 
| i2 
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+ 3 women, ſome are ſuch as a man ſbay make his 

wife, if himfelfe be ſole, and ummartied, as thoſe that are 
keprys Concubines'ih place of a chans witez ſome other ate 
ſach'#s 4 man cafinot- make his wife, although himſelfe be 
ſole and unmarried; for that either they are already pre- 
contracted to ſome other; br that they be in fo neere a de · 
gree of affinitie or conſanguinitic one to the other, that the 
marriage would be daminable,& the iſſue thereof unlawfall. 
Of fuch as are begotten of ſingle women; by ſingle men, 
who are in caſe to marrie chem if they will, ſome are called 
by the Civile Law Filii Naturales, becauſe they were begot Þ}- 
by ſuch as they held for their wives, and yet were not 
their wives, who might be legitimate by ſundry waies, as 


4 "2 5 
* - 
— 


EE} hereaſter ſhall be ſhewed. 
==> Some other — of ſingle women, if they were begot 
® in vage luſt, without any purpoſe to hold ſuch a one for a 


Concabine,but upon a deſire only to fatisfioa mans preſent 
luſt, whether they were begotten by married men or ſingle 
men, were called Spurii, vvho for the moſt part are putative 
children, and their father is not otherwife knowne then 
by the mothers confeſſion, vvhich ſometimes faith true, 
ſometimes otherwiſe. Iſidore faith, they vvere ſo called 

- becauſe they were borne out of puritie, for that ſueh kinde 

*. ,. , of luſt is contrary to holy Matrimonie, whoſe bed is un- 
defiled, and therefore the other is corrupt, and abomi- 

. nable. Ps = 
But where any was borne of a woman ſingle or marri- 
ed. that proſtituted her ſelfe agen! mans pleaſure, and 

tobe an harlor, (ſuch as 


* | made publike profeſſion of her ſel | 
58 they are whom the Law calleth Scr) theſe were called 
— 


Tboſe which were begotten of married wemen were 
called Not li, becauſe they feemed to be his children whom 
the marriagedoth ſhew;but are not, no otherwiſe than ſome * 
feavers are called Nothe;that is, baſtard feavers, becauſe they 
imitate the tertian or quartan Feaver in heat, and other 
accidents, but yet are neither tertians nor quartans, as — 
learne 
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FT and Etelefiaſticall Law. © © 
earned Phiſicians well know: but theſe are counted fo to 
dee baſtards, if either che husband were ſo long abſent from 


his; or that the Adulterer and Adultereſſe were fo knowne 
to keepe conipany together, as that by juit account of time, 
it could not fall out tobe any other mans childe but the A- 
dulterers himſelfe: and yet in theſe very caſes within this 
Realme, unleſſe the huſband be all the time of the impoſsi- 


bility beyond che Seas, the Rule of the Law holds true, 


Pater i; eft quem nuptiæ demonſtrant. 


The moſt nefarious and laſt kinde of Baſtards are they 


whom the Law calleth Inceſtueſi, which are begot between 

Aſcendents & Deſcendents in infnitum, and betweene Col - 
laterals, ſo farre as the Divine Prohibition and the right in- 

| terpretation there of doth ſtretch it ſelfe. | 

| be effects of theſe ſorts of Baſtardies are divers. 

Firſt, ic ſtaineth the bloud, for that hee that is a Baſtard 
ean neither challenge Honour nor Armes from the Father 
or Mother, for that he was begot and borne out of Matri. 
mony, which is the firſt ſtep to Honour: and theręfore the 

Apoſtle calleth Marriage honourable, whereupon it muſt 
follow, that the oppoſite thereof is ſhame ; for, albeit it bee 
vo ſinne for a Baſtard to be a Baſtard, yet is it a defect in him 
tobe ſuch a one, and a thing eaſily ſubject to reproacd. 

Secondly, it repelleth Him that is a Baſtard, from all ſuc- 
Lveſsion, deſcending from the Father or the Mother , whe- 
ber it be in Goods or Lands, unleſſe there bee ſome other 
dollaterall proviſion made for the lame : for that all ſuch 
Lawes and Statutes as are made to any of theſe purpoſes, 
were intended to the benefit of ſuch as are legitimate, and 
ere next of kin by lawfull ſueceſsion, and not by unlawfull 


e || conjunction. 10 

! Io legitimate him that was a Baſtard, when there could 

eo elaime be made into his birth right but by grace, among 

y the Romany were ſundry wayes; firſt where the Father of 
ride Baſtard ( they being both ſingle perſons) married the 
e woman, by whom he begot the child;{econdly, where the fa- 
d 113 ther 


1 S 


his wife, as by no poſſibility of Nature the Childe could bee 
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246 A view of the-Cvile , 
ther did by his laſt Will and Teſtament, or by ſomepublick 
inſtrument ſubſcribed by witneſſe, name fim to be his natu- 
rall and lawfull-ſonne,or {imply bis ſoane, witl. out the addi- 
tion of any of theſe two words, baſe, or naturall, and there- 
withall did make him bis heire, which could not be, but in 
ſuch caſes onely, where the father had no other naturalland 
lawfall childe left alive. | | 

Thirdly; whereas che Prince by his Reſcript, or the Se. 
nate by their Decree did doe any one that credit, as to grant 
them the favour of legitimation, which was done, tor the 
moſt part, in ſuch caſes onely, where either rhe father of 
the childe, or the childe himſelfe, offered himſelſe to be a · 
tendant on the Court or Prince. 
In this Realme, none of the foreſaid legitimations take 
place, as farre as I can learne, but onely that which is done 
by Parliament, and that very rarely; for beſides thoſe that 

28.8.4 7, King Henry the eigth did in the variety and mutability of 

his minde, towards his owne iſſue, l thinke there cannot be 

1. Mar. 1. parli. many examples ſhewed: for, as for that which is wrought | 

ment. cep. 1. by ſubſequent Marriage, being athing anciently preſſed by | 
the Clergie of this Land, to be admitted in like fort, as it is 
uſed in other Lands, where the Eccleſiaſticall Law takem Þ} 1 
place; it was rejected by the Earles and Barons withoue Þ} i 


voyce, and anſwer was made, that they would not change 
the Lawes of the Realme in that point, which to that tine 
had beene uſed and approved. All theſe caſes of Baſtardie 
in other Lands, whether they be ſuch, or not ſuch, are tri - 
ble by che Eccleſiaſticall La: But here with us it js que- i} 1 
ſtionable, to what Law, and how farre they doe appertaine, 

whether to the Becleſiaſticall or Te . N 
For the matter of Baſtardie, what it is, the Eecleſiaſtical 
Law, and the Temporall differ not; but there is a diverſitic f 
betweene them in theproſecution thereof, for the Eccleſia· f. 
ſticall Law bringeth ĩt two wayes in Judgement ; the one * 
incidently, the other principally: but the Common Law me # 
de 


keth two ſorts thereof, the one geacrall, the other ſpeciall: 

But firſt of che Eccleſiaſticall diviſion, then of the Tempo. 

call. Baſtar die 
| 
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Baſtardie is thenfaid to be incidently propounded,when 
ic is laid in barre of ſome other thing, that is principally 
" commenced ; as when one ſucth for aninheritance that he 
I . pretendeth is due unto him by his nativitie, an other cro{- 3 
ſeth him therein, by 5 him baſtardic, with 2 
* 2 to exclude him from his action in the inheritance: | * 
| re the barre is in the incident, becauſe it comes excluſive- 
ly to the ation of inheritance, but the action for the inheri- 
tance it ſelfe was in the principal}, for that it was begun in 
confideration of the inheritance, and not with intent to 
ve himfelfe legitimate; which happily hee never 
amed of, when he firſt entered his action for the inheri- - 
tance. In which caſe, he which is charged with the baſtar- 
die, may require himſelfe to be admitted to prove himſelfe 
legitimate, before the Eceleſiaſticall Judge, and to bee pro- — 
nounced to be ſuch a one. Ad Curiam enim Regiam von per - Glanvi ll. 7. 
timet agnoſcere de Baſtardia: Againſt which the Law of the . 13. 
Land . oppoſe it ſelſe, but acknowledge it to ben | — 
the right of the Church. And yet to avoid all ſubtill and „ f G 1. 
rreptitions dealing in this behalfe, it hath ſet downe a : = 
warie and cautelous forme of proceeding, by which the - 
| fame ſhall be brought unto the Ordinarie, and ſuch as have (3 
intereſt in the ſuit, may have notice thereof, and time to 
5 in forme of Law againſt the profes and witneſſes of 
| Him ehac pretends himſelfe to be Mulier, if they fo thinke 
$090 2 At 2 ſhall be — 2 er by _—— 
| as concerning the nativity of bim that is burt tobe a 3 
r (that is, whether hee were borne before or after _ 1 
Als Parents marriage) ſhall be ſupplied in the Kings Court, "0 
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either by judging for, or agaiuſt the Inheritance, 

-' Bur Baſtardic is then. taken to bee principally propoun- 
fd, when either one finding himſelfe to be greeved with 
ſome malicious ſpeech of his adverſarie, reproaching him 
with Baſtardie, or himſelſe fearing to be impeached in his 
hd name, or right, doth take a courſe to cleere his nativi- 3 
tie, by calling into the Law, him or them by whom hee is 
tept cached, or feareth to bee impeached in his right — 
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credit, to ſee him, to prove himſelfe legitimate, and to al- 
ledge & object againſt it, if they — ve, or can have to 
the contrary: which. if either they doe got or doing to the 
utmoſt what they can, can bring no go Fra againſt his 
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preofe, but that it ſtands Kill god and effectuall in Law, to 
all intents and purpoſes whatſoever (although perhaps 
hereby hee ſhall not be able to carry the inheritance, hoth 
for that it appertaineth not te the Eccleſiaſticall Law,. to 
judge of Lands, Tenements, or Hereditaments; and alſo for 
that there ig preciſe forme ſet downe by Statute , how 
ſuits of this nature ſhall be recovered) yet if no oppoſit 
or contradicter appeare herein, and the ſuit was onely ta: 
ken in hand againſt ſuch, as either openly reproached him, or 
ſecretly buzzcd abroad ſlanderous ſpeeches, as concerning 
his legitimation : it is not to be doubted, but by an accident 
alſo it will be god for the inheritance it ſelfe, for where a 
mans legitimation is ſufficiently proved, thereon followeth 
9.Hen.6. c. i 1. all things which naturally beben belong. But it any man 
urge the forme of the Statute, being intereiſed therein, then 
muſt it neceſſarily be followed, for that otherwiſe it would 
be thought, all that was done befure, ſo farre as it may con- 
cerne the inheritance , although it were but in a conſe : 
quence, were done by colluſion. This kinde of proceeding 
bath been much more in uſe in former times than it is now. 
and never any oppoſit ion made againſt it: but now it goeth 
not altogether cleere without contradiction, as many other 
things are offenſively taken, which notwithſtanding hac 
__ zround, and ſufficient warrant for tbem. we 
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| . And ſofarreas concerning the EccleGaſticall proceedings 
in this buſineſſe: Now to the Temporall ſorts of them. 


Generall Baſtardie is ſo called, becauſe it comes in inci - L 
dently, and is in groſſe objected again, ſome that ſucina 1 
matter principall, to diſappoint his ſuit. This ſuit, becauſe x 

it is of the Eccleſiaſticallcogniſance, it is ſeyg by the Kings 
_writtothe, Ordinarie, with certaine additions for more pet · || 4 
ſpicuity. ol the inquirie thereof; às that, whether he that is 1 
* with the Baſtardie, were borne: ia lawfull Matri - i 
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1 249 
monie, or out of Matrimonie, or whether he were borne be- . ,..... 
wbore his Father and Mother were lawfully contracted toge- fol.; j. 
cher in Matrimony, or after. All which the Ordinarie makes 
iinquirie upon by his owne Ordinarie and paſtorall authori- 
tie; tor that matters of Baſtardy doe originally belong to 
che Eccleſiaſticall Court, and not to the Temporall : And 
' as hee findes the trueth of the matter by due examinati- 
on to bee this, or that, ſo hee pronounceth fag the lame in 
his owne Conſiſtot ie, and makes certificate thereupon to 
the Kings Court accordingly ; and as hee pronounceth, ſo 
the Temporall Judges follow his ſentence in their judge - ES 
_ either for, or againſt the Inheritance that is in que- i 
1OB., - "1 
Speciall Baſtardy they ſay is that, where the Matrimon 
is confeſſed, but the . or poſterioritie of the Nail RY 
ty of him whole birth is in queſtion,is controverſed;which 
to my thinking, if l conceive aright, is no other thing than 
the generall baſtardie, tranſported in words, but agreeing 
in ſabſtance & matter with the other: for even theſe things 
which they pretend make ſpeciall Baſtardie, are parts and 
members of the generall Baſtardie, and are either confeſ- 
ſed or inquired upon by vertue of the Kings writ in the 
| fame: For firſt for the Matrimonie that is here mentioned, 
i is there agniſed both by the Plaintife in pleading of it, 
aud the Defendant in the anſwering thereto, and ther 
che Plaintifes plea is thus; Thou art a Baſtard , for that 
chou waſt borne before thy parents were lawfully con- 
© tracted together in Marriage, or before their Marriage 
as ſolemnixed in the face of the Church: To which the 
Defendants reply is, I am no Baſtard, for that I was borne 
| inlawfull Matrimony, or that 1 was borne after that my 
| | Father and Mother were lawfully married together: In : 
doth which you ſee, there is a Marriage confeſſed, and the 


4 


| queſtion onely is of the priority or poſteriority of the nati- 
. | vicy of him that is charged withall, whether it happened 
| | before, or after his parents marriage, which, as they hold, 
z the other member of ſpeciall Baſtardie: and yer this 
K k priority 
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1 prioritie or poſterioritie of nativity, by vertue of the Kinga 
* writ; comes no leſſe in inquirie to the Ordinarie in the cafe 
bY of the generall Baſtardie,thanthey make it to be traverſable 
inthe ſpeciall Baſtardic ; and therefore the writ to the Qr. 
| dinary for generall Baſtardie, is conceived in this manner: 
e ee. vis. Inquiratis utrum pradictus A. pars rea, genitus vel na- 
fol: 35. tus ſuit ante Matrimonium contractum inter talem Patrem 
Glawvill lub. 2. ſuum, & tal Matrem ſuam: vel poſt. So that either they 
Cap. 15. muſt confeſſe there is no ſuch baſtardie, as they make ſhew 
N there is, diverſe from that that is tried before the Eccleſi- 
aſticall Judge, or that themſelves doe confound the mem- 
bers that ſhould divide the ſame, and make them one, or 
the other, as them liſt ; for both ſimply they cannot be, un. 
3 leſſe they be diſtinguiſhed with other notes and differen- 
1 ces, than hitherto ] finde they are. But to ſay the truth, if 
1 theſe things be well weighed and conſidered, ſpeciall Ba. 
ſtardie is nothing elſe, but the definition of the generall, 
and the generall againe is nothing but the definite of the 
{peciall:for whoſoever is born out of, or before lawfull Ma. 
6 trimonie, hee is a Baſtard, and he againc is a Baſtard that is 
* borne before, or out of lawfull Matrimony , ſo that theſe 
4 things to bee a Baſtard, and to bee borne out of lawfall Mas 
trimony are convertible one with the other: ſo then as it 
were very hard to make a divorce betweene theſe things 
that are ſo neere in nature one to the other, being convertis | 
ble termes ons to the other; ſo hard againe it were in polis: 
cic to dis joyne theſe things in triall, that are ſo neere in ai 
finitie one to the other, becauſe they are the ſame in ſub» # 
. ſtance and nature as the other are, and therefore Zodew jm 
12. 7. , z. c. cenſeri debent; And allo ue continentia canſarums dividantuy, 
1 which is no leſſe abſurditie in Law, than it is a groſſeneſſe in 
other learning, to deny a principle, or ge Maxime of 
the profeſsion. f | 
And ſo farre hitherto as concerning the reaſons and ar 
ments, that may be broughe againſt this ſpeciall Baſtardie. 
Nowt reſteth that I ſhew by ancient precedents, that both 
theſc ſorts of Baſtardy have appertained to the Eccleſiaſti 
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L andEcclefraſticall Las. 1 ©* 3 
cell Courts onely, and the firſt precedent is iathe incident 
the other in the principall: and the precedent is no leſſe 
'. ancient than Heury the ſeconds time, as that which. happe- 
ned under Alexander the third, about the yeare of our Lord 
1160. and the caſe is this. | 
A certaine man of Norwich Dioceſſe called R. H. had iſſue 
I. H. who had a Son called C. H.. H. deceaſing before R. H. ©? 2 
his Father, C. H. ſucceeded in bis Grandfathers Inheri- a Mm 
tance, his ſaid Grandfather being dead; but MA. H. Brother 
to the ſaid Grandfather, pretending that the ſaid I. H. was a 
Baſtard, draweth the ſaid C. H. into the Temporall Court 
upon the Inheritance; whereupon C. H. called the ſaid A. 
H. into the Biſhop of Norwich his Court, for the triall of 
his nativity; but the Biſhop long protracting the cauſe, C. 
H · appealed to the Pope, who delegated the ſame cauſe to 
the Biſhop of Exceſter, and the Abbot of Hereford, with or- 
der, That if the ſaid AA. H.ſhould not within two Moneths, 
prove that which hee objected againſt . H. that then they 
ſhould intimate the ſame to the ſecular judge, before whom 
the inheritance was in queſtion, that he ſhould not ſtay any 
longer upon the queſtion of legitimation, but proceed to 
Judgement in the cauſe of the inheritance. Which preſident, 
though it be long before the Statute of Baſtardie, made by 
Henry the 6. and fo no. writ went from the Temporall 
Court, for the certificate thereof: yet it ſhewes, that the 
Temporall Judges in thoſe dayes did not proceed to Judge- 
ment inthe principall cauſe, before the incident were deci- 
ed by the Ordinarie ; and that they counted baſtardy then 
to be ofthe Eccleſiaſticall cognifancezand that it was law= 
full for him that was pretended to be a Baſtard, to appeale 
from his Ordfnaric, if either the Ordinarie detracted the 
determination thereof, or were ſuſpected of partiality. 
And thus farre of the incident. There is an other much 
like precedent to this in the ſame Kings dayes, but that is in 
the principal, for that the inheritance came not firſt in que- 
ion, but the legitimation it ſelfe, and the caſe is as follow - 


eth. A certain man called Ralph. kept one Aualius, the wife 
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Ca. canſan. of one Alis, by whom he was ſuppoled to have 2 one 
. 4 fills Agatha, who alſo being married, had a Sonne called Ri. 
fim 1:4; Ralphe going beyond the Sea, left Richard and his 
2H Mother Agatha in poſſeision of all his gods and lands; 
but newes being after brought, that the-{aid Ralphe was 
dead beyond the Sea, Franci the Brother of the ſaid Ralpbe, 
ſpoyled the ſaid Richard of the poſſeſsion of all the gods 
and lands he had of the ſaid Ralphe his Grandfat her, for that 
he did pretend the ſaid Agatha his Niece, and Mother of 
. the ſaid Richard was not borne of lawfull Matrimonie, ſo 
that neitheir ſhee her ſelfe, nor her ſonne ought to ſucceed 
the Brother of the ſaid Francis, but that the inheritance 
thereof did belong unto himſelfe: whereupon the ſaid Ri- 
chard being thus ſpoyled by Francis his great uncle, obtai- 
ned Letters of reſtitution to the Biſhop of London, the B. of 
Worceſter, and the B. of Eæceſter, under this forme: That be- 
fore they entred into the principall cauſe, which was this, 
Whether the faid Agatha were borne in lawfull Matrimo- 
nie, or not, they ſhould reſtore the ſaid Richardto his Grand: 
fathers inheritance. But the Biſhop of Rome, after under- 
ſtanding by the ſaid Delegates, that the plea of inheritance | 
within this Realme, did not belong unto the Church, but 
unto the King, recall'd that part of his r̃eſeript, which con- 
cerned the reſtitution of the ſaid Richard to his inheritance, 
and gave order to the foreiaid Biſhops, to proceed in the 


ſaid Agatha were borne of the ſaid Aneliue in the life time 


him, as with her huſband ; or whether the ſaid Raipbe, Fa- 
ther of the ſaid Agatha, kept the ſaid Auelim openly and 
publickly, while the ſaid Ala» yet lived; And if they found 
it to be ſo, then they ſhould pronounce her the ſaid Agatha 
to bee a Baſtard, for that Azeline her Mother could not bee 
counted to bee a wife, but a whore, which defiling her 
huſbands bed, preſumed to keepe company with an o- 
ther, her huſband yet — alive: But if they found it 
otherwiſe, then they ſhould pronounce her, the ſaid 2 
bo: EX gatha 
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cauſe of legitimation; willing them to inquire, whether the 


of her huſband Alis, & when ſhe dwelt and cohabited witib - 
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and Eccleſiafticail 1 
gatha to be legitimate. All which was 
ſhewes: Neither was there any authoritie that oppoſed it 


ſelfe againſt that proceeding , but held it to be good and 
lawfull, though it were in terme of ſpeciall Baſtardie, for 


then that which they now call ſpeciall Baſtardie, was not 


borne. Beſides hereby it appeareth, that the Ordinaries 


then did not onely proceed in caſes of Baſtardie incidently, 


that is, when a ſuit was before begun in the Common Law, 
upon a triall of inheritance, and that by writ from the Tem- 
porall Courts, but even originally, and that to prepare way 
unto inheritance, or any other good that was like to accrue 
unto a man by ſucceſſion, or to avoid any inconvenience 
that might keepe him from promotion, as may appeare by 
this practiſe following. 


Prieſts in the beginning of the Raigne of Heum the 3. cofirar.othe. 
yet married iecretly, and their children were counted ca- innorwitde u 
pable of all inheritance, and other benefits that might grow 741% leneſſeis- 
unto them by lawfull marriage, fo that they were able ro Px] 


prove that their parents were lawfully married together 
by witneſſes, or inſtruments : which many children did, 
either upon hope of ſome preferment, that by ſucceſſion or 
otherwiſe was like to come unto them, or to avoid ſome 
inconvenience that otherwiſe might light upon them for 
the want of that proofe, ſome their parents yet living, o- 
thers their parents be ing dead, and the proceedings before 
the Ordinary was holden good, to all intents and purpo- 


ſes, even inthe Common Law, for otherwiſe they would 


not have ſo frequented it: for as yet there was made no po- 
ſitive Law againſt marriages of Prieſts, and Miniſters, but 
the Churchof Rome then plotting againſt it, (for that by 
that they pretended the cure of Soules was neglected, and 


the ſubſtanc of the Church waſted and diſlipated,) did 


by Oths then Legate 4 Latere to Gregory the ninth or- 
der by a Conſtitution, that all ſuch Miniſters as vvere 
married, ſhould be expelled from their Benefices , and 
their Wives and Children ſhould be excluded from 
KK 3 all 


done aſter the death 
ofthe ſaid Ralph and Aneline, as the Decretall it ſelfe 
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of the Marriage, either by themſelves, or by any middle 


perſon, and that the ſame ſhould become due unto the : 


Church, wherein they did reſide, and that their children 
fro that time forth ſhould be diſabled to injoy holy orders, 
unleſſe they were otherwiſe favourably diſpenſed with- 
all which Gonſtitution although it wrought to that effect, 
to barre prieſts for that time of their Marriage, untill the 
light of the Goſpell burſt out, and ſhewed that that do- 
ctrine was erronious, yet to all other effects, the procee. 
ding in the caſe of Baſtardie ſtood good as a thing due to 
bees by holy Church. And therefore Linwodcomming 
long after, in his Catalogue that hee maketh of Ecclefiaſti- 
call cauſes, reciteth Legitimation for one among the reſt, 


for that in thoſe daics there was no diſpute or practiie to 


the contrarie. | a 
And thus farre as concerning thoſe things wherein the 
Eccleſiaſticall Laws are hindered by the Temporall in theit 


proceedings contrary to Law, Statute, and cuſtome ancient- 
ly obſerved, which was the third part of my generall di. 


viſion. Now it followeth that I ſhew whercin the Eccleſi- 
aſticall Law may be relieved, and fo both the Lawes know 
their owne bounds, and not ono to over-bearethe other as 
they doe at this day, to the great vexation of the ſubject, 
and the intolerable confuſion ot them both, which is the laſt 
part of this Treatiſe. 
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The meanes how to relieve the (will Lam: that they are of 
two ſorts : that two things are required tothe firſt meane, 
and that the former of 2 2 the right interpretation of 
Lawes,and what that 18. 
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2298 He meanes therefore to relieve the profeſsion 
I of the Civile Law are two. The firſt is, by the 


G4; 
2 


reſtoring of thoſe things which have beene po- 
werfully by the Common-Law taken from 
them, and t he bringing of them backe againe unto their old 
and wontedcourſe: The other is by allowing them the 

practiſe of ſuch things as are grievances in the Common x 
wealth, and fit to be reformed by ſome Court, but yet are 

by no homesLaw provided for. R 
The firſt of theſe ſtands in two things, whereof the one 
is the right interpretation of the Lawes, Statutes and cu- 
ſtomes which are written, and deviſed in the bebhalfe of the 
Eccleſiaſticall Law. The other conſiſteth inthe correcting 
ad ſupplying of ſuch Lawes and Statutes that are either 
ſuperfluous or defective in the penning, made in the be- 
*halte (as it is pretended) of the Eccleſiaſticall profeſſion, 
but yet by reaſon of the unperfect penning thereof, are con · 
ſtrued for the moſt part, againſt them. | 

The right interpretation of the Law, Statutes, and Eu- 
ſtomes pertaining tothe practiſe, ſtandeth as is pretended in 
the Judges — who notwithſtanding hath that authori- 
tie from the Soveraigne, and that not to judge [according 
as him beſt liketh, but according as the right of the cauſe 
doth require. 1 The 
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the prince evermore breatheth life into that which is done. 
Lawes, Statutes or Cuſtomes, are then beſt interpreted 


when as the very plaine and naturall ſenſe of them is ſought 


after, and no forraine or ſtrained expoſition is mixt with 


them;for that turneth juſtice into worme-wood,andzudpe. - 


7 


ment into gall : then that the Judge be not to ſubtill in his 


interpretation, but follow ſuch expoſition of the Lawes, as 


men of former age have uſed to make, if they be not plain. 
ly abſurd, and erronious, for oft ſhifting of interpretatiom 


breedeth great variance in mens ſtates, among ſuch as have 
buſie heads, and much difcrediteth the Law it ſelfe as 
though there were no certaintie in it: with which although 
the ſage Judges of our time cannot be charged, foroug 


e that I know, yet (I cannot tell how) men much complaine 


that Lawes are farre otherwiſe conſtrued in theſe daies, 
than they were in former ages: which as it is an ordinarie 
complaint in the Temporall Courts, ſo it is not without 
cauſe, much lamented at the Spirituall Court, where the 
interpretation upon the three Statutes of Tythes made by 
King Henry the eight, and Edward his ſonne, among other 
inconſtancies of other Lawes, hath ſuch great varietie of 
ſenſe and underſtanding in ſundrie points thereof, as that if 


the makers thereof were now alive, and the firſt expoſi- 


tors thereof fate in place of Judgement againe (the Sta- 


tutes being meaſured by che interpretation they now | 
make of them) vvould hardly acknowledge them either 
to be the Statutes that they then made, or the other did 


the ſenſe that was — of them, vvas wholy for the be» 
nefit of the Church, according to the tenor thereof, but as 


after oo declare: for every of theſe Statutes and 


they now receive explication,, they are not onely not be- 
— unto the Church, but the greateſt hinderance to 
the lame that may be; for the words are made to jarre with 
the ſenſe, and the ſenſe vviththe vvords, neither is there 
kept any right analogie in them: and therefore the Reve- 
| ren. 
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The lupply or reforming of that which is over- plus, or 3 F 
defective, is in the Parliament, fo notwithſtanding as that 
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rend judges are to be intreated(ebecauſe they challenge unt 
themſelves the opening of the Statutes alone, albeit perad - 
venture that be yet ſab judice, where the Statute of Eccleſi - 
| aſticall cauſes is to be interpreted) that they would recall 
ſuch exorbitant interpretations, as have of late gone a» 
| broad upon theſe Statutes, and reſtore them to theiranci- 
ent ſenle, and underſtanding. No man can ſo cunningly 
E cloakean interpretation, but another will be as cunning as 
] bee to ſpie it out, and then the diſcredit will be the Lawes. 2.5. 1. politic. 


Aſmall errour ( ſaith eAriftotle)in the beginning, i a great 
one in the end, and hee that goeth ont of the way a little, the 
longer he goeth on, che further be is off from the place his voyage 
| was to: and therefore the ſpeedier returne into the way a- 
) gaine is beſt. The old Proverbe is: He that goeth plainly ga- 
q erb ſurely, which may be belt verified in the expoſition of 
: fthe Law, if any where elſe; for commonly men offend no 
where more dangerouſly than under the authoritie of the 
Law, and therefore one faith very well, that There are two 
| ſalts required ina Fudge, the one of knowledge, whereby hee 
may have till to Fudge wprightly ;. the other of conſcience, 
whereby hee may be willing to judge according to that as bus 
till leadeth him unto:both which being in the grave Judges, 
it is not to be doubted, but they will be eaſily induced to re- 
view their owne, and their predeceſſours interpretations, 
and reduce ſuch exorbitant expoſitions as have ſcaped our 
chereof unto the right and naturall ſenſe thereof: which if 
perhaps they ſhall be loath to do, for becauſe it makes for 
chem, or for ſome other like partiall reſpect, then humble 
ſupplication is to be madounto his Majeſtie, that hee him- 
ſelte will be pleaſed to give the right ſenſe of — 
which are in controverſie betweene both the Juriſdicti- 
ons: for his Majeſtie by communicating his authoritie ,« 
40 his judge to expound his Lawes, doth not thereby ah- 
o dicate the ſame from himſelfe, but that hee may aſſime * 


* on * bas Los Ts L * „ eee 2 


ch it againe unto him, when and as oſten: as: hee pleaſeth. 
re | Whoſe interpretation in that is to be: preferred before 
e- 


theirs, fix for that his W is impartiall 
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as hee that will not weaken his left fide to make ſtrong his 
right(for ſoare theſe juriſdiftions as they are referred un. 
to his politique bodie) but will afford them equall grace, 
and favour, that hee may have like uſe of them both, either 
in forraigne or domeſticall buſineſſe, as occaſion ſhall ſerve: 
then chat his Judges interpretation maketh right onely to 
them betweene whom the cauſe is, but bis highneſſe ex- 
poſition is a Law unto all, from which it is not lawfull for 
any ſubject to recede, neither is it reverſeable by any, but by 
himſelfe, upon a ſecond cogitation; or him that hath like, 
authoritie as himſelfe hath: and therefore moſt fit to be in · 
terpoſed betweene Juriſdiction and juriſdiction, that the 
one partie be not Judge againſt the other in his one cauſe, 
which is both abturd and dangerous. 55 
And let this ſathice for the right interpretation of Lawes 

and Statutes : Nowy it followeth that I ſpeake ſome · 
thing of the ſupplies that may be made to the defects that 
Are in the ſame. fy f 


no Ae. 


The /econd thing required to the firſt correttiug of ſuperſtition, ©. 
end upphine of LefeBlive Statutes... ef Perf "7 
II is notto be doubted, but it was the full minde and in- 
JL iaut-ofthe Lawmakers, which made thoſe chroe Statutes 
20 infrofſe abe Eccleſiaſticall Courts in the inheritanee of 
all — — —— * — fave 
thoſe that are by:fpeciall name exempred, and that they did 
by: chefaid Srqtute,; 2 ĩt — — 
ico poſſoſſion oſ the ſame, for oven ſo ſuadrie branches of 
Judd Fracture doſſhew; as I have ciſcwhere made it ma- 
niſeſta and that there hach growne queſtion upon many 
points thereof; andthat che proft ſſuurs of the Ecoleſiaſti- 
all: Lauy :Have betne interupted in the quiet ppſeſſion 
thereufi conimeth uſthe unper fect perming of the ſame; and / 
not af an juſtititle or claime that may be made by the pro- 
felſoum of the ther thaw: theteunto: but thus is a thing 
F 1— AD. 
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not onely proper to theſe three Statutes, but alſo common 
to all other Statutes which are writ of any Eccleſiaſticall 
cauſes within this Land; which notwithſtanding may be 
remedied, if it ſeeme good unto his ſacred Majeſtic and the 
reſt ofthe wiſedome of the land afſembled together at any 
time for the making of wholſome Lawes, and therefor. 
ming of the ſame, by ſupply of a few words in ſome places, 
or periods that are defective, and yet keeping the true 
meaning and ſenſe . of the ſame. 

As for example in the Statute of the two and thirtieth of 
Heury the eight, in the s wherefore, neere the beginning of 
the ſame Statute, the Statute ordering, that all perſons of 
this Realme, and other of the Kings Dominions ſhall truly, 
and effectually ſer out, and pay all and ſingular Tythes, ac- 
cording to the lawfull cuſtomes, and uſages of the Pariſhes 
where they grow, and become due: becauſe there is a que - 
ſtion made where theſe cuſtomes and uſages ſhall be tryed, 
in the Eccleſiaſticall or Temporall Law ; if thefe or the 
like words had beene added to the ſame ( to be proved be- 


fore an Eccleſiaſticall Judge after the forme ofthe Eccleſia- 


ſticall Law, and not eliewhere)the whole matter had beene 
cleare for that point. 

And whereas againe in the end of the ſame Statute, there 
be ſome good words tending to the appropriating of theſe 


: matters of Tythes,and obligations, and other Eccleſiaſticall 


duties to the Eccleſiaſticall Court: and that the remedie for 
them ſhall be had in the Spirituall Court according to the 
ordinance of the firſt part ot that Act, and not otherwiſe: 
yet beeauſe there is no penaltie to that act, buſie men eaſilie 
make a breach thereinto, for that Lawes without penalties, 
for the moſt part are weake & of no force: if therefore this 
or the like ſupply were made (if any man ſuc for theſe, or 
like duties in any other Court, than in the Kings Ecclefialti- 
call court, the parties ſo ſuing, to forfeit the treble value of 


that which he ſued for, to be recoveredin the Kings Ec- 


cleſiaſticall Court, where it ought to have bin commenced, 
by the way of Libells,or W one halfe * 
* E 
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the 
eaſily be met withall. Neither is it to the 


purpoſe that this is matter of mony,and Lay- Fee that ſhould f 3 


bs in this fort forfeited, and therefore is not Regnlarly to be 
ſued for in the Eecleſiaſtieall Court; for ſeeing the cauſe is 
Ecclefiaſticall, upon which the matter of forfeiture ariſeth, 
it may be very well allowed, Ne continentie canſarum divi- 
dastur : and for that ordinarily every juriſdiction that is 
wronged may defend it ſelfe with a penaltie: beſide, we do 
by the like right in the Eee leſiaſticall courts recover expen- 


ſes ofſuits in Law, fees of Advocates, & proctors, & mony for 


redemption of ſin, ſo that it will be no ſtrange matter to have 
this kihde of ſuit allowed unto the Ecclefiaſticall Court. 


- Further,whereas there are in the Statute of Edward the | 


ſixt, chapter 13. in the beginningalmoſt of the ſaid Statute 
two clauſes under paine of forfeiture, one of treble value, 
for Tythes carried away before they were divided, ſet out, 
or agreed for: The other of double value where the Tythes 
were hurt or impared by the partie ſtopping or letting him 


that had intereſt xhereunto tocarrie them away,. or by with, || 
drawing, or carrying them away himſelfe; & the ſame is or- 1 


dered by a clauſe inthe ſecond branch thereof reaching unto 


them bothſ for that a clauſe put in the end of two ſentences, 


ſtreteheth ir ſelfe indifferently unte them both, if there be 


no more reaſon it ſhould belong to the one than the other, ; : 
as there is not in this caſc,for if it were not ſo,the firſt penal- 
ty had no order ſet down, how it might be recovered) that 


the fame ſhall be recovered according tothe Kings Eccleſi- 
alticall Law: to which it there were added this wordſ only] 
and not elſe where, or otherwiſe; and they martialled intheir 
right places, there were nothing more ſure or ſtrong. 

:0 Moreovergwhereas/in the firſt proviſo of that Statute it 
1sdecreed;thar none ſhall be compelled to pay any manner 


of Tythesfor any Herediraments, which by the Lawes or 
Statutes of the Realme, ov by any Priviledge, Preſcription; 
or Compoſition Reall, are not chargeable therewithall; 
whereby it is doubtiull in what Court the ſaid Exempti · 


ons - 


other to the partie ieved ) many of : 
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ons are to be alledged : if there were inſerted theſe words, 

or other of like natureſ the ſaid Lawes, Statutes, briviledges, 

F Preſcriptions, or Compoſitions reall to be alledged 
traverſed, and determined before the Eccleſiaſticall Judge 
onely according to the forme of the Eccleſiaſticall Lawes, 
uud not elſe- where J upon like forfeiture of treble damma- 
ges, as is aforeſaid, it would make this poynt ſure unto the 
FEccleſiaſticall Law. ' 8 | 
# © Over andbefides this, whereas in the ſame Statute there 

s a diſcharge allowed to barren, heath, and waſte ground, in 
ſome for not payment of tythes, in other for the manner of 
payment of them for the ſpace of 7. yeares, after the impro- 
ving and converting of them into arrable ground or mea» 
dow); it would make the matter plaine, which Law ſhould 
have the pronouncing thereupon, if there were added theft - 
or the like words L Sothe ſame ground be proved in forme 
1 * a in the Eccleſiaſticall Court, to be barren, heath, and 
Walte. 
| Laſtly, whereas in the ſaid Statute among other limitati - 
ons of cauſes, wherein the Eccleſiaſticall Judge is not to 
dcale by vertue of the ſaid Statute, there is one in theſe 
words, neere the end of the ſaid Statute Ne in any matter 

wbereof the Kings Court of right ought to have Juriſdicti- 4 
on which limitation is ſo vage & large, that thereout there 2. 

may be forged as many divers kindes of Prohibitions,as the — 
Poets ſained Vulcas ever made thunderbolts for Jupiter. 
ud therefore ir were very well and conſonant to the 
meaning of the ſaid Statute, that this vageneſſe were reſtrai- 
ned and reduced to a more certainty of matter, by theſe or 
like words. [_By any ancient Law or Statute of this — 

And ſo farre as concerning the imperfeRion of the ſai 
zhres Statutes, and how they may be amended and made re- 
gqeible to the firil meaning and intent of the makers thexe- 
of, by ſome ſmall ſupply, alteration, or change of words, 

the ſenſe and ground · worke ſtanding ever the fame, accor- 

| Sing to the wiſdome of his Majeſtic, and his great Coun» . 


cell aſſembled in Parliament. 
* Ih 11 3 CHAP.It. 
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CHAP. II. 
SECT. 1. 4 
The ſecond Megane to releeve the Civile Law, which is, by l. 


W lowing it the practice of ſuch things ar are greevances in 
the Common wealth, and fit to be reformed by ſome Court, 
but yet are not otherwiſe provided fer: And firſt of the 
greevances which concerne Parents and Children, and how | 


they may be releeved. 


Oy it followeth, that I ſhew wherein the practice 
of the Eccleſiaſticall Law (under which I compriſe # 
the Civile Law, ſo farre as it is in uſe amongſt us) 
may bee increaſed to the benefite of the ſubjeR, and the en· 
largement of the profeſsion, without the prejudice of the 
Common Law. And that I may firſt begin with the piety of 
Fathers towards their Children, & children againe towards 
their Parents, which is the beginning of all Common» - 
wealths ;for even Nature it ſelfe hath taught that. not onely 
in the moſt hrutiſh people that bee, bur alſo ſetled it in tbe 
ſavageſt kinde of beaſts that are upon the earth, the one to 
cheriſh that which it ſelfe hath brought out, and the other 
to love againe that which hath brought it out : and yet, what 
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LI is here in Exgland, which prov ideth for the one or the 

other, unleſſe it be the Statute of the xliij. of Elie abeibꝰ 1 

and that is but for pore folkes children onely ( where o- 

therwiſe they ſhould he a burthen to the Pariſh) but for the 1 

Parents themſelves, or other children that are caſt off, ei- 

ther by the negligence, or the unnaturalneſſe of the one to- }f , 

wardthe orher, hip re is na proviſion at all. Vet by the Ci }} ; 

F.4d: aqnoſeend: vite Law there is a puryeiance made, whereby both the Fa. 
vel rem. ther is compelled to acknowledge his childe, (if there be 

parent ; f 4 

cds alendia . amy variance betweene the huſband and the wife upon an) f 

bers vel puren jealouſie or ſuſpicion of Adulterie, if the ſame cannot bee 4 


2 


l. proved by the womans owne confeſſion, by witneſſes, by 
; b 
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debe act it ſelfe, or ſome other violent preſumption) and to {de Yemroims. = 
| F nouriſhand maintaine the ſame ; but if the fault appeare a- , — 
gainſt her, and it beſo ſentenced by the judge, then may he 72 ä 1 
# as well refuſe the pne as the other: but for other children ce, i „„... 
FS opon whom ther is no ſuch doubt, the Parents may bee ef S. je- 
conſtrained to maintaine, clothe, and feed them, and to ſet Nun. 4 
them out a portion of their gods, fo that either the State "3 
and facultic of the Parents will beare it, or the children 
have not deſerved tothe contrary, wherefore they ſhauld 
not in that ſort be provided for. And as the Father in this 
bort is bound unto the C hilde; fo the Childe againe is obli- 
ged unto his Parents. to provide for their ſuſtenance, fo far 
forth as their abilitie will reach unto : for it is very unnatu · 
nl, that the Parents ſhould zuant, ſo long as the children have 
meanes to releeve them. In both which caſes, if either the 
parents refuſe to admit of their children, or the children a- 
geaine refuſe to yeeld comfort unto their Parents, the 
— may interpoſe his authoritie, and injoyne each to 
waintaine other according to their ability, and as to his dif- 
I eretion ſhall ſeeme meet, which if any of them ſhould de- 
v to yeeldunto, the judge may, by Diſtreſſe of their gods 
taken and ſold tothe value thereof, compell them to per- 
forme his order: and yet that onely in caſe of Maintenance, 
nnd not to diſcharge debts, wherein either of them ſtand 

bound unto their creditor s. 
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lis there any mcanes in this Common» wealth to-releeve 
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ving his wife, having iſſue berweene them during the Ma- 
r trimony, have the propertie of thoſe gods, which either of 
y them brought one to the other, and are left behinde by the 
defunct; but the propertie is the childrens cf the deceaſed, 
and the uſe or benefite his or hers only which doth ſurvive, 
during his ox her naturall life: which courſe if it were ta- 
ken here in England, many pcore fatherleſſe and motherleſſe 
Children would bee in better ſtate than they are ; for then 
howſoever their preſent eſtate were hard, yet their future 
would be better, when they ſhould be ſecured to enjoy their 
- fathers or mothers right: neither could ſuch men or wo- 
men which marrie, or are married with perſons of this ſort, 
much complaine if this Law were eſtabliſhed here, for ſo 
ſhould they have, though not a perpetuity in an other mans 
ſtate, yet a long and beneficiall fruition thereof, even ſo 
long as the partie, in whom they were intereſſed did live : 
but for the rerurne thereof unto the right owners, the Law . 
is ſo ſcrupulous, that if the husband or wife doe remarrie, 
It will have him that is to marrie the widow, bound with 
god ſuerties for due reſtitution of the defuncts part, unto 
the children of the former marriage. en | 


The Greevances which ariſe by Executors, and bow they may 
be releeved. 15 


N other inconvenience there is in Executors in this 
Land, Coſen german to the former, which goeth alco> 

ther uncontrouled, whereby I gheſſe there is no Law in 
this Land to correct it: and that is, the trifling of Executor: 
in paying of Legaciesand bequeſts,under pretence of debts 
-unknowne, which they make ſhew they muſt provide for, 
4 upon danger of their owne indemnitic ; whereby many Lo- 
E gacies are never paid, but ſtand,as it were, ſuſpended untill 
* the day of dome. Againſt this abuſe, the Civile Law bath 
two 


GRA M ee — A — ow. coin me 0 TI [L009 


4 5 


be ſhall pay the Legacics without fraud or deceit,according C. L. 
tothe will ofthe Aefunckzche other, chat if he refuſe ſo to 3 1 
ben the judge may put the partie complaynant in the poi- 
ſelsion of that which is demanded : for it is not enough for E · bac autem ff. 
che Heire or Executor to pretend a debt, to the end that hes 
may ſtay the Legacies, which the Teſtator hath given, in his %%. "x 
hand, but he muſt make plaine and manifeſt unto the Judge, F. de regal a- 
that there, is ſuch a debt owing. and that the ſuit thereupon 7% E. vx 
is either already begun, or very like tobe begun in very ſnore 


SAS 


F, 


KN 
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may ſecure himſelfe by bond or ſuertie from the Legatorie, 
| . that in caſe the debt be evicted of him, he ſhall repay to the u per l.. 
Executor what he hath received: wherein, although it may gem falridia s 
be ſaidd, it is ſafer for the Executor to ſecure himſelfe by kee- " 
| ping the Legacie till in his hand, than to truſt upon ſuerty or 
other caution, for that theſe proviſions many times are fraile: 
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Water. 


5 cus plus quam 


per Tegen fal. 


time, without fraud or colluſion, otherwiſe many of thoſe 


pretences and threats may be vaine and eluſory. And in caſe 
there be any ſuch juſt cauſe of feare in deed, or there be any 


Cie 5 Z. Nife ſi del 
ſuch ſuit in truth commenced upon the ſame, the Executor 5 2 * hs 


cCMWerit. 


yet ſince this kind of dealing is injurious tothe Legatory, & 


the with-holding thereof, forthe moſt part, hathno honeſt 


defence, but is grounded upon deceit and covetouſneſſe, it 


vere beheovefull for the common · wealth, that ſuch ill dea- 
ling were tedreſſed: for fo mens Wils, which are their laſt 


Ordinances, (than the which, Princes have granted no grea- 


ter benefit to men, than that in their life time they may diſ- 


poſe how their gods ſhall bee beſtowed after their death) 
Il have chat end that the Teſtators themſelves intended: — — 292 


which if they had known in their life time, their Executors canſa teams. 


would not have — they would never have ram facit 
them in truſt as t 2 


cutors which now are charged with manifold imputations, end, J. pater- 


by the ill dealing of ſome, ſhall by this meanes be unburde- familia. 5. 3. 


ned & reſtored unto their former credit, which was, to diſ- 
charge the truſt that by the defunct was repoſeduponthem: 
for the Will of the defuuct 1 bee defrauded without 

m An 


8 
E N. J 

— {oa{8 

© "EIS 
_— 
"8 : 


wo temedies: One by exacting bond of the Executor, that Z. 1. 8. i. a. „ 


w fo e pls 


y did. Beſides, hereby the names of Exe- 1% A 


— 
e 
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3 A, velobligan- being kept, will be ch ble to the inheritance: or other. 


3 Burrol. in ru he fold, far the ſatisfying of the Cxeditors: or laſtly, that be 


„„ es Cos 
. 1 a ie” "= TIT: * view of ”v Sy — 5 3 2 
An other miſchicfe there is in Brecutor and Admiaiſtra. 
8 F of this Land. but 
rather allowed & juſtiſied by ĩtʒand that is, whenthey have 
once got the authoritic into their hands, and priced all at the 
loweſt rata, they will ſell away albat the higheſt price they 
can, and anſwer the pre Children, & Legatories, for whoſe 
gad: they were appointed Execurors, at the value in the 
Inventarte onely, contraris to all night and reafon: for 
Fus rel. eorum the Lay, an Executor is ta ſell nothing of'thoſe things 
gui (ub * which are left unto: the Children, or Legatories, but ſuch: 
ſont ene decre- things onely, Which by keeping cannot bee kept, or which 


% non alienan- 


du got. tit. & 166 wiſe the Teſtator were ſo indebted, that his ſtate muſt needs 


nk himſeife ordered by his Will ſomething ſhould” bee fold; 
8 But for ſuchithings as may be kept, and by keeping, will not 
be the worſe, he ought vr. to preſerve them, ſpecially 
where the Teſtator hat bequeathed any thing in k ind. And 
if he: ſell ought of thoſe things which he ought not to ſell, he 
maꝑ nat :ſell it hut by the decree of the Judge interpoſed up- 
on the ſame, and upon juſtauſe proved before him:wherin 
if itappeare after the Judge was abuſed, hy any fulſt allegati 
on and corrupt teſtimony, the ſale is void, and the Minor; 
when he. comes to his full age, or within c yeares uſter, may 
roverſe:& recover that which is chasſold-by colluGon, out 
af the hands of him, to whom it was ſold; as beingdone 2. 
gainſt the authority of the Law. And that it may be bettet 
underſteod, how preciſe the Lais in this pdint, and 
things it allo weth may bee ſold without the deore of 'the 
ge. dc hat not, I will ſer downethe words of the Law ir 
ſelte, ſpeaking of Tutors and Governors of puples; whoſt 
place Executors & Adminiſtrators do fupply, ſb far forth, a8 
they have the tuition & governance of Minors; during their 
dein, Under- agr. faichfullytranſlated. Andi iris +law:of Confunt in 
Prat. turerum, thegreat,ceprovingafurmerilawof Sever the Hmperour 
vel curatoruwnms: which gave leave: to. Tusors: and Curatorstoiſtil a all 
.. . the gold, filver;precious:{tone;apparell; & other rieb moves 
. J0 ablet 
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'F ables the Teſtator had, and tochring the fame into money, 
Which turned greatly to tbe hindenance of many Orphans: 
' Whereupon ( vamine, after he had firſt ordered, that na- 
thing ſhould bee ſold of the prarle, precious ſtone, naperis, 
utenſals of the houſe & other neceſſary ſtuffe & ornaments 
of theſame, faith thus. Neither ſhall it be lam full for them, 
(meaning the Tutors ar Curators )ts fell the houſe herein 
the Father died. and the childe grew up, wherein it is woe 
enough to the childe not to ſec his Anceſtours 4mages not 
faſtened up.or elſe pull'd done. Therefore let the houſe 
all other his moveable gods (till remaine in the Patrimonie 
of the childe, neither let any edifices or buildings, which 
came in god reparation with the inheritance, ruine or 
by colluſion of the Tutor: but rather if the Father, or hee 


Vu boſoever the minor was heire unto, left any building inde- 


NSA HAMANN AWW” e 


cay, let the Tutor both by the Teftimony of the warke it 
ſcife,and the faith of many be compelled to repaire it: ſor ſo 
the: yearly rent will bring in more profittoebe Minor, than 
the price of the things being deceitfully ſold under - ſent, 
will doe the Minor any geod- Neither doth this Law onely 
make proviſion agaiaſt Tutors, but alſo againſt immodeſt & 
intemperate women, which many times gage unto theit 
net married husbands, not only their owne ſtate, but even 
the tate aud lives of their children. Further, it crofleth the 
tourſe of putting the childrens money touſury ( notwith- 
ſtand ing anciently it was thought, therein conſiſted all the 
of the Patrimony) for that cout ſe is ſeldome long, 
ſcarcely continuall and ſtable, and that thereby many times 
the money being leſt, the childrens tate comes to nothing: 
and therefore his concluſion is, The Tutor ſhould {cl no- 
thing, without the order of the judge, ſaving the Teſtators 
over - worne apparell, or thoſe things, wich by keeping 
could not be kept from corrupt ion, and ſueh cattellas were 
fuperfiuous. Wbereby it appeareth, how carefull that age 
was, notſto give way to Execmors by ſale of tho Teſtators 
3, to A, gaine of the Orphans ; neither is this age 


xtter than that; bur that which was feared then, may bee 
„ Mm 2 provi- 
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for now; by like authoritie as was then. 


— 
. 
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In this Landa man dying, leaving Legacies to his chil. | 


dren,and his wife Bxecutrix,or dying inte ſtate, and ſhee ta. 


| king adminiſtration;andin her ſecond marriage bringing al! 1 


her firſt husbands ſtate, and her childrens portions unto her 


ſecond husband, & then dytng, there is no remedy againſt |} 


the ſecond husband, to recover the ſaid Legacies or portions 
due unto - the children out of his hands, becauſe he is neither 
Executor nor Adminiſtrator, and that he came not to thoſe 
gods by wrong, but by the delivery of the Executrix, wit 
whom he married: but yet by the Civile Law there is, and 
that by this claime;that the ſaid came unto his hands, 
& that it is no reaſon; any ſhould be made rich by my god 
againſt my will for Legataries have no action againſt any, as 
Adminiftrators in their own wrong, or hinderers of the per. 
formance of the laſt. Will of the deceaſed, but Executors 
onely, and they then alone, when the party having it, holds 
it by wrong, and not by lawfull delivery, which in this caſe 
is otherwiſe. 1215 ui e. 
By the Law of this Land, there is no proviſion to preſerve 
the ſtate of a prodigall perſon from ſpoile, which neither 
bath regard oft time, nor end of ſpending, unleſſe the Father 
provide for this miſchiefe in his Will, or by ſome other 
1 his lite, but he is ſuffered to waſte and 
is gods untill there be nothing lefr ( as though the prince 
dommon· wealth had no intereſt in ſuch a jubject, toſe 
hee did net waſte his tare, and abuſe his gads)whereby | - 
many great bouſes are vverthrowne , ai children 
whom'the Fathers carefully provided —— ra- 
king and ſerapĩnꝑ all their life time, that xheir children af- 
ter them might live in great plentie and abundance, came to 
eat ſhame and beggerie. But the Civile Law hath remedie 
it: for the Law ing ſuch a man that is in this ſort 
impoteit in his deeds, 'howfoever he be other wileſenſible 
in his words, to be halfe mad, and ta be a young man io bis 
manners, ho old ſoever other wĩſe he be in his yeares; ſers 
4 Curator over them forthe preſerving and well 9 
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of their ſtate, uo other o- 
mad men indeed, who fo lor dem, and 
22801 << 
T. et muliers. 4. 
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called, and brought backe to his former aſe againe. For 
now, as things ſtand many times one capricious fellow na- 
med an Executor in a Will, or appointed Adminiftrator by 
tde Ordinary with ſome other well-meaning men, getting 
a ſtart in this buſĩneſſe of the reſt, ingroſſeth all into his . 
owne hands, and without privitie, or concurrenceof the 1 
other, ſelleth, releaſeth, and diſpeſotk all at his one pleas = 

- . ſure, cuntrary to the minde either of the Teſtator, or the 

Ordinary, who would not have named ſo many in the Will, 
or Adminiſtration, but to the intent that all might or 

ſhould emecute and adminiſter, and one communicate their 

àcts with another. The contrarie whereof is many times 
very prejudiciall and hurtfull, to thoſe that are to take 

benefit by the ſaid Will or Adininiſtration, who for the 

vvañt ot the due performance of this kinde of proceeding, 

& - e defrauded of all that which in right or reaſon ſhould 

Rave comet unto them either by the Teſtators pood- will, 

- oribyrhe benefic ofthe Law. And yet there is no remedie | 
for this in Lavi ſo farre as J kο]/, for that ull theſe ma- eee 
king but one perſon in Law, the Law yeelds no action tos 
the one to ſue the other: but yet the aneient practiſe of 3 
the Eccleſiaſtical Law hathtemedie which would redrefſe 

this-miſchicfo;ifit were again to uſe, & might goc 


all 

| 3 — the equity ofthe cauſe doth require. 
And the remedie tis this, ihat ſuch other of the Executors 3 
5824 Mm3 „  - "ol 
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Nicate 1 — reſt of his Cocme . 


Fat rey. 3 


cutans or Coadminifiratorst- which if it were fo ordered, 
wauld make many mens Wills and Adminiſtrations bet- 
ter performed than the ane, and a great ſort of poore Or- 
phans more ſure 

we in ch Executers or Adminiſtrators hands. 

And certainly inthis caſe, tkere is ſome good ule of Super- 
viſors in dead mens Wils(whem many men meerly je ſt ar, 
calling them candle - holders, ast they could do no · 
ching elſe in the Execution therof, but 
the Erecuters tall he Deſsucts — 

mixed to put inptactiſe chat authoritie aich the Law gi- 
— that is when they ſinde any Executor deale 
frangulextly inthe execution of any Teftators Will. where- 

in they are named: ſuperviſors, or do ingroſſe all the ſtate of 
the Pefunct into his hands, as bath bene hefurr ſaid, they 
call him. taa 9 — chat it may be ſerne bow 
the adminiſtration ſtan : [Executormay — 
muniqate to other particular receipts and 


which it any ſhall refuſe to do, then ma — 3 
makerhereofcomplainanto the Judges thooghthe me 3 


man dealt not truly in he execution thereof. who 


perhaps inthe. beginning could not tale bond of him, tor 


—— — he Will (becauſe: the :Toſtaror had 
made choice of him, and therein approved his. faith, and 
tbat (wet non e of him for any —— 


Ordinar ie, as 1 


and correine, Shan commonly they | 


the candle while 
they might be per. 
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and decen, remove ow 2 the learniigoß that Livy. For Laffir. de aß. 

1 neirher the Te ſtato f hee were dive game, an tutorib. vel I 

would indure him rag tr would blot his name out: Curator tot tit, "oo 

of his Wil, neither opgherhe- ſaffer him, whoſe -» 

care is to fee that dend mens Wills take their effoct, accor- = 

ding to the Teftarors: meaning. All which the Law hach "i 

for; and for infinite things elſe of like good order * 

/ in thetecaſes; if they mighrbe ſuiftred to putthem in ec 

cution withour impeachment. __ 

And fo farve'as concerning'thoſerhingswherein the Ci. 3 

vile, and the EcelefiaſticalhEaw might be relieved; without 
prejudice to the Common Law, for hecauſe they have no 
practiſo thereuf and yet do not I bring forthᷣtheſo as tho 
onely cauſes wherein. the Civile and Recleſiaſtieall Law 

may be liooneed to deale in, over and beſides the x 

ok rhoſe things that they have already, but thar theſe are 
few among many other which might be ſortediout, if fo 
— were any. e the further enlargctiienrofthe 
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Of the necefſitie retaining the is of rhe wile-and r- 
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NN le now to che neee ſſirie of the maimenaneo of the 
ME — — Lwimttiis Revieme; on 
GEL they afehow: praiſed] or onghtto be practiſedi 
waz athing ' firſt propbunde d, bit laſl in'execus 
fomin — Se rec 
Albit as 
che-Cirzie ung Egeleſisfeztall iLawiniay Wwelbi W 
eeſſarie preſerꝝattoꝶ uf them beth within this 
ciufeirwars thing! promiſed: roſhow itf che? 
* aſter that I Had gome oer ther 
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parts of cay:iviſion, I will ina word or 


- Andtherefore for a ground of all the reſt, I will aſſume 
this fora matter confeſſed. that every man knowes, chat 
every well ordered Common: wealth ſtands on two parts 
principally, the politick part, which coniſteth of the Prince 
and people, and the Eceleſiaſticall part which ſtaudeth in 

| Saris & Sacerdorsbiade And therefore well ſaid the Empe- 
n authert. rour, Two of the greateſt things that God ever gave umo 

* eee N * the world (meaning carthly things) was the Empire or ſe- 
"Dn w_—_— Tee. 'cular government whereby the outward man is ordered 
Al. de non a- and madg;as eArifforte ſaith, houus civic, that is, a good and 
= bend ce. re- loyall ſubject: and the Prieſthood whereby the in ward man 

i Eeel.c. .S. 1. is ruled, and is made, as the ſaid Author teſtiſieth, Sena: 

1 vir. that is, a good and vertuous man, which are two won- 
dertull efſects of the whole government in generallzneither 
can the one of theſe be wanting, but the other will beruinae 
ted and brought to deſolatio n. 475 

Secondly, no man is ignorant of this, but in 8 
government two things iway the whole ſtate, the one is 


the one from counſell at home, the other from diſcipline a- 
broad; neither can the one, of the other of theſe be main - 
tained, but by their private and proper Lawes. 


Beſide, in peace who ſeeth not, there is as much need of 
vent by ſea, for to beneſit the Common · wealth by, either 
3 by importation of thoſe things that wee want at home, ot 
— by tionofthole things wee abound with;as there is 


. ed without their proper Lawes ſit and appertaining to ei- 
\ ther policic? And what Law — — that ordereth theſe 
| buſineſſes but the Civile Law onely, which giveth a forme 

to Navigation, and all occurrents that happen by ſea, whe- 


ewo make plane 


peace at home, and the other is warre abroad: which as 1 
they have their ſeaſons, ſo they have their cauſes and effects, 


1 proviſion to be made for the increaſing and preſerying o * 
5 thoſe things that wee have riſing and growing by land in 
our owne countrie, neither of which can be had or injoy- 


ther they be in. or about the Navigation it ſelfe or the — 
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As Legall forme is tequiſite in peace at at home and Ma- 
rige affaires abroad, that every thing may have his due ef- 2 
fect according to che right thereof, ſo alſo it is neceſſary in 8 
warlike exploits upon the Sea, chat ecery action have his | E. 
limits and bounds, whereb may bee miniſtred: 

wick if ie be co be obferved where lawiult warreis held 
e Prince and Prince, that every one be hot ſeftunto 
nis owye luſt, much more is it expedient to be put in ure in ws 
| Piracics and other Sea-robberies, where the innocent is 
ſpoy led, and the ſpoiler is enriched; The redreſſe whereof 
is not, but by the Admirall Law, to whom the Princes of 
this Land have granted that authoritidGS-. 
For the often commerce of Princes with Princes, & the 
0 iation that — — 4 hath with one — is no- 3 
thing more neceflary, t zm es, » 
inte may be had What one State imendet - 
to an other; & how the ſame may 8 Leagues 
or otherwiſe, and how the ſame may be made and maintai- 
ned : I know not what Law ſerves better for all theſe - 
| ends and purpoſes than the Civile Law. - 

In matters that appertaine to the ſoules health, the 
Preacher teacheth out of the word of God, wherein the 
tight ſervice of God ſtandeth , hee miniſireth the Sacra- 
ments unto the peo people, and inſiructeth them in other fun- 
damentall points of Religion. but it is the Eccleſiaſticall ,, 


6 
| Lau that _ — 8 due obſervance hereofy ” 1 
1 * men grant, that there i is à proviſion to be made bor "= 

| r, for that it is geinſt reaſon that any mari ſhoujd 9 
. gez, wife 00 ts charges : but it is the Law: of the > 
: ch wut lets our this proviſion, and yeeldeth” feredie 1 "3 
> || for the re&Gy je thereof; if ie be denied · a 9 
- | -Norhing'is more due unto the dead, than chat dheichü | _ 
a. | 0 infor char it is ſuch an ordinance 26 1 


2 


lis power sgaine, when 'Cod- bath 
Mee, neirher is there any W 
ö N n 


ces h. tiouſty gravted untotheir ſubjecte, than 
that in their life · time they may diſpoſe of that which after 
they are dead, is noncoftheirs;and yet ſhall take place when 
they are not, as yet they were theirs: in which pro- 
5 viſion the Civile and the Ecclefiaſticall Law, are above all 
8 other Lawes moſt religious. | 25 | 
X Chriſtening, Barying, whereby a man entreth 
= - into this word, con in the world, and returneth a- 
gaine unto the earth, from whence he was taken, and ſo af - 
ter paſſeth to glorie, and everlaſting bliſſe, are every one of 
the Eccleſiafticall iſance. '' 
How many men of greatskill, ſuch as few Princes have 
greater in all kinde of learying,are of this ranke, not only in 
the ſocĩetie of them that profeſſe this knowledge here in 
the ehiefeſt Citie ofthe Land, but alſo in both the Univerſi- 
ties, and inſundry other places of this Realme, not rangers, 
or forrainers, but home⸗borne ſubjects, of the ſame faith, of 
the ſame religion, of the ſame kindred; and familie, of like 
— — to the Prince, and ſervice to the Commonwealth 
as his ſubjects are, even thoſe that oppugne this 
» profeſſion chiefly? whoſe practice, if it be oveithrowne, or 
proviſion leſſened, not onely thoſe that are now preſent, & 
make profeſſion of this knowledge ſhall be faine to turne 
their copie, but thoſe that are futurely to come, will cher 
their profeſſion, when they ſee there is no reward or eſti- 
. mation belonging thereto: for it is honour that nouriſheth 
= Arts, and no man will follow that profeſſion that is out of 
2 count. and credit;but every Father will ſay unto his Son in 
* dict and give himſelfe wholy to Poctrie, Stadium quid if * 
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Which che Law was writzen, to which. 8 Jeneralluding, ,, 
faith, that mercie triumpheth over jndgemẽnt) ſo che Prin- 8 
ces of this Land to the imitation of that heavenly rapreſen | 
ration, have appointed twoſupreme ſcars of Government 
within this Land, the one of juſtice, wherein nothing hut 
the ſtrict letter of the Law is obſerved, the other of Mercic, 
| whcrciuthe rigour ofthe Law is tempered with the ſweer- 
neſſe oſ equitie, which is nothing 2 0 
the ſharpeneſſe of Juſtice:to either which Courts they have 
| . ſorted men fit for their skill, and education to manage the 
ſamezthat is, to the ſeat of Juſtice, the profeſſors of the Law 
of this Land, who may be thought belt to know the Juſtice 
of the ſame:byt.ro the other they have aſſigned the p̃rofeſ- 
ſors of the Civill Law, for that a great ſort of titles of that 
Laware titles of equitie, as, whatſoever is Jus pretorium,or 
Fn: adilicium, with them is matter of equitie; ſo that the 
may ſeeme beſt able for their skill in theſe titles ( of whic 
no other Land hath the like) to aſſiſt the Lord Chancellour 
in matters of Conſcience. Who though he be a man, for the 
moſt part, choſen by the Prince himſclfe, out of the reſt of 
the Sages ot this Land, for his ſpeciall good parts of lear 
ning and integritie above the reſt ( as now the honourable 
erion is that occupieth that place, who is, as T»lbe ſaid of 
that eloquent Orator Aareut Craſſus, Now wnus ex multic, 
ſed unn hater amnes prope finguleris ) ſo that they might be 
- thought for their great and eminent wiſdome in all things 
v ppertaining to their place, able to direct themſelves ; yet 
bVeecauſe it is, Divinitatis pot js qua humanitatis, ommiũ rerũ 
TA * ere memoriam, & in nullo errare, as one ſaith, It was pro- 2 
vidently done by Princes of former age, to joyne to theſe  -0 
gro perſonages, men furniſhed with knowledge in theſe bu 
caſes of conſciencezwherin it they ſhould at any time ſtick, | 
they might be adviſed by them that are aſſeſſors with them. 
what they find in the law proportionable to the caſe in hand. 
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that thereto they might ſquare their decree, or order accor 
dingly; whoſe variety in theſe caſes is ſuch, that hardly there 


can fall out any e in practice, but there will be ſomè Law, 
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== in that learning, conformable unto it: which opportunity of 
men furniſnhed with this knowledge for that ſeat, his Majeſty 
fhall want uuleſſe the ſtudy of the Civil & Ecelefiaſticall 
Law be maintain d, which alſo for the cafes of equity & con. 
Kience ther in, i cald of the old writers. quit as ¶ anonice. 
+ And what reaſon gave occafionto theſeprecedent Princes 
to place men-indowed with the skill of the Civill Law, in 
the Court of Chancerie, the ſume allo miniſtred unto them 
mindes to commit unto che ſelfe ſame men, the ordering of 
theif Courts of Requeſts : for that therein, for the moſt 
part ate handled poore ws — cauſes, as widows 
and Orphans, and other diſtteſſed people, whoſe caſes 
wholy relie on pietie and conſcienee, as a ſit ſubject for that 
Law to deale in, which alſo. will take a maime, if the ſtudie 
of the Civill Law be not upholden. 

So then to deny a free courſe to the Civill and Ecclefia- 
ſticall Law in this Land, in ſuch things as appertaine to their 
profeſſion, or to abbridge the maintenance thereof, is to 
ipoyle his Majeſtic of a part of his henoar ( whoſe glory it 
is to be furniſhed with all ſorrs of proteſſions neceſſary for 
his ſtate, and beneficiall for his ſubject) to weaken the State 
publique, & bereave it of grave and ſage men, to adviſe the 
State in matters of doubt and controverſſe betweene for- 
raine Nations and themſelves, to diſarme the Chutch of 
her faithfull friends & followers, and fo to cut the ſinewes 
(as much as in them lyeth) of Eccleſiaſticall diſcipline, and 
to expoſe her to the teeth of thoſe, who for theſe many 

yeares have ſought to devoure her up; and ſo now would 
do it, if the mercifull providence of God, and the gracious 
eye of the Prince did not watch over her. 
And ſo far of the neceſſitie of theſe two profeſſions, and 
2 generally of the uſe and diſuſe of the Civill and Eceleſiaſti- 
* , call Law in this Land, and wherein it is overlaid by the 
. , Common-Law, and how it may be relieved, if it feeme 
good unto his Majeſtic, and the wiſedome of this Realme. 
* All which I have written, not of any purpoſe to dero- 
* | gate from the credit of that Law, under which I was borne, 
and by which I hold that ſmall maintenanes that I have: (for 
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and Eccleſiaſticall Law. 


I reverence it as a neceſſary Law for this State, and make 
ſuch reckoning of every of the profeſſours in his place, as 
becommeth me) but that it pitieth mee, and not only mee, 
but all thoſe that tender good learning, and have no preju- 
dicate minde toward the Common- Law, to ſee two ſuch 
Noble Sciences as the Civill and Eccleſiaſticall Law are, ſo 
to be diſgraced,as that there is no more reckoning made of 
them, or their profeſſours, than if they were matters and 
men of no worth, and fit or apt for no ſervice in the Com- 
mon- wealth: and yet notwithſtanding, the uſe of them is ſo 
neceſſarie as that the Common. wealth cannot want the 
ſervice of them in matter of great importance tothe State, 
which (if the profeſſion ſhould come to a downefalhas it is 
like ſhortly to do, it it be no more cheriſhed and made of 
than ĩt is) will be ſooner ſecne by the want of them, than is 
- now perceived by the having of them; and then perhaps, 
will the State lament for the loſſe of ſo goodly a profeſſion, 
when it will be hardly recovercdagaine, as the children of 
1/raetdid for the tribe of Benjamin, when they had in one 
dey flaine well nigh the whole number of them. 
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AN INDEX OF THE PRINCE 


pall Matters and Words, contained 4 
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* erected for good ends. pag. 183. 184. but ſul ver- 
ted for private. 212 
Abſence from judgement hindereth not proceſſe. 58 


eAcceſſorie when to be determined where the principal. 157. 
when not. 23 2. what things to be accounted acceſſories. 233 
Acts of appropriations. 202 
eAttions for things lent or pawned: Of Ejectment. Of Compen- 
ſations, Of Paſſengers, Marriners, Fathers, Maſters. 7. Of 
Mandate, Society, Bargaine, Change, Reſtitution, Dſurie. . 
Popular. 22. Exercitorie. 89. Of Trover. I 28: which ts pre- 
judiciall to the Ecclefiafticall Law. 130. 131. Actiones 

præ judiciales what. 242. Of Diffamation where to be tryed. 


240, 241. 
Adminiſtration, when admitted: in what ordor, aud when to be 
taken, HY 


3. 
Adminiſtrators falſe dealing with Legatories, and bow to bee 
remedyed. vid. Exechtors. 


Admiraltie. 128 
Pope Adrian reſtraineth the priviledge granted by Paſchal. 
200 

Adoption muſt be of ſuch as are prenge oe the eAdoptant, 
130 
Admnhteric what. 22. bow puniſhed. ibid. 

Advocates, the neceſſitie of them. 78. paralleld with ſauldi- 

ert. . 401 
Advonſon what. 1 96. how obtained, ib, 
Ethelſtane, hi lem for Tythes. 138.135 
N Aimoine, 


Aimoine why filet in Charles Martels Sacriledge. 16s Þ| 


Alcoran allometh Tythes. 175 
Alienatious not tobe made for feare of ſuit. 78 
Alme[- money what. | I39 
XK. Alured his grant to ¶ hurc hes. 193. Inventonr of Lanthorut - 
197 
Apertura Feudi, what. 73 
Apoſtles Canens of what aut horitie. I 94 
Appeales, when admitted, from whom, by whom, and when to be 
made. 26. 55. 78. 79.80 
Appearance within what time tobe made. 24 
Appropriation. vid. [mpropriation. a | 
Aquinas cen/ared. 204 
Arbitrement, what. 79 
Armes, and the caſes incident. 99. how gotten. 100, how to be 
borne. 101,102 
Armour, by whom to be made. 60 
eArtificers immunity from ſervice. 41 
Anditors denied that immunity which profeſſours enjoy. 40 
Aventines paines in compiling his Annals. 169 
Auguſtus, why ſo called. 108. his title to the Empire. ib. 
Auguſtine rhe Mone 142 
Avocation of cauſes inconvenient. 131.132 
Aurum glebale, what, _ 45 
Authenticks what. 50.»hy ſo called. ib. their contents. ſeq. 
B | 
Japtiſine how primutively admini ſtred. 176 
A Baptiſmall Church, what. 177 
Barcinius, the ¶ ollectour of the firſt Volume of the Decretali. 
75 


Barren ground whagy 223. vid. Waſte. What ground to be gc- 
counted barren. 224. Abſolute and Comparative, 22 3. hom 
diſtinguiſhed from Heath. 225. Barren money, what. 224 

Baſtards by law theſe that are borne eleven monerhs after the 
deceaſe of the womans husband. 55. ſeveral ſorts of Ba- 
ftards. 244. not to beare their Fathers Armes. 245. nor to 

- inherit 
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inberite ib. how they might be legitimated. M46 - 
B aftardie what. 243 the effect hercef 245-to what juriſdi- 
thin the triall thereof belangeth. 246. propounded either in- 
ride ntly. 247. er principally..248. Generall baftardie defi- 
nei, ib. ſpeciall defined. 249. refuted. 250. both Cccleſ· 
aſticall cogniſance, 25 1. as 1 proved by ſeverall precedenta. 
1 "VAR "15 2FI252 
Battaill Abbey y whom founded, aud how endowed, 190 
Bawas hom tuniſbable. — 53 
Benedict the firſt Founder of cloyſtered' Meonkes 187 
Benefices, bow long they may be vacant. 81. not to be impaired 
during the vacancie. 82, ſome appropriated to Biſhops, and 


why. 216 
| Bequeſts.vid. Legacies. 
Bertricks Will. 194 
Berytus, the priviledges thereof. 43 
 Bioganne. 


Bsſbops ,wby ſo called. 34. their power and ee ee 
degree. 1 20. 1 21. place in Parliament. 159. 160. their power 
in Ordination of Clerkes. 5 7. in Conſecration of ¶ hurc het. 
191. 192. 193. & ſeq. & Chappels. 58. in Diviſion of 
hurc hdues. 15 4. in deciſion of controverſies. 54. in pernmſ- 

- fron or prohibition of building ¶ hurches. i gi. and endowing 
them 194. and filling them. 195. 196. & ſeq. their mas- 
ners. 5 1. 52 who 1 elected. 64. not bunters, nor ſevere, 
V5. tobe reſident. 5 8.65. not to be called before a temporall 
Fudge. 65. nor deteine the Tythes of any Benefice, by them 

Founded. 205.207. nor paſſe them over to Lay men. 208, in. 
what caſes they may hold them in fee. ib. their primitive 
endowments, 209. 210. their different right in Tythes and 
demeanes.215. they ſomtime preſent at Patrons Mile. 194 

Biſhop of Romes priority. 66 

Blaſphemic capital. won 4 

Boniface the 8. Collectour of the ſecoud Volume of the Decre- 

4. N 75 

Border ground. | 61 


B ongbes of great trees tytheable. 229. 230. &c. not acceſſories 
Oo to 
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tms the tree. 7 333. 
Bomndr of Pariſhes, of gese-. 151. Vis Pa. 
riß. But of Biepiche, tengporall. 155 
Brethren of the whote blood, preferrath before others. 60 
Vriberis hom puniſhed. 23,24 
Barglarie how paniſbrd. © 21 
Rey" nds how nen | = 19 
Caeus his fact. 1 57. pd. 158 


Canon Lan, what. Iz. divided. vq. vid. Law. 
_— of Nice. 153 f Antioch. 754. of che ern 


194 

C 3 original, 15 2 
Captives. 27. ſeigned by the Lam to be dead when Ty ave tas 
hen. 129 
Cafsiopea's new Starre. | 170 
Caſtalia. C aſtle. ward, what. 70 
Caſtelliaur, who, 47 
Cenfares to be jndicially executed. 85 
Ceſſerr for what inſtituted. 44 
Ceremonies uſed ad the dedication a Church. 19. 
Changberlatney place. 46 

C haue ellourt, what. 115 118. how they differ from Conmiſſes- 

ries: ibi their antiquity: ibi Lord N provided 

of 2 275 
Changes of C birrb. landi. 57 
Chappets bomtibe built. - EN 


Chartes Martel. vid. Mattel: 
Childrer not to br puniſhed ſo ſeverely « a itn. 85. der di. 
vorre bow ro bredurated, 62: their maintenance howie may 
be provided for. 263 
— iſcopi, their office. 153,154 
hat theruffinity with tie Common. ru. 277. hes pridr- 
— 293. Preſcription. & 2. building. 65, 66. not to 
— built without the conſent of the Biſhop. 193. nor envtowed 
ts Mamer of dedivation. 5 2. 191: theis lende nor co be- 
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The Index. 

alienated.5 2.54.63.ndr goods immoveable. 56 uor veſſels. 
64. yat may they betexrhanged. 57. at the Biſhops diſpoſal. 
193,194. Churches formerly both ſew and menne. 197 


Hurch dues how divided. 153,154 
¶ huroh peace · breaberi how mulited. 178 (175 
Church. robbers curſe. 172. 173. the crime fatall to kingdomes. 
Church- ſhot. 138 
Oireuneſtuncet confuderable in puniſhing. 99 
{vvilians diſreſpected. 274 
Gevile Law.vid. Law. 
Pope Clement 's ſentence for the K. of Sicily. 113. Clemen- 
tines what. 75 
Clergies ordors.54. moſt bene ficiall to the Prince. 186 


((lerkes, why ſo called. 34. who to be admitted. 65. where to 
pay for admittance. 5 7. their behaviour and number. 5 1, 52, 
53. ſtrictneſſe of converſation. 184. to be reverenced. 117. 
not to hunt. 8 5. nor to meulle in civill affaires. $2 their immu- 
nity. 64. 66. how to be judged.60.by whom. 65 

Cloiftered Monkes their orsginall 187. Privileages. 188 

Clients compared to Syſiphns. - 132 

Cnareftares. | » 140 

.Code, what why ſo culled, why compiled. 31. bow diſtinguiſhed 
from the Digeſt. 2.33.contents ſ. for whom moſt uſefull. 49 

Copmiſance, Errieſiaſticall and Temporall. 158. vid. Eccleſia» 


'C Hhations,the Sections of the Anthenticks. | 50 
Colleſtours of ſubſidies how tobe puni ſbeui for exacting. 1 4. ĩheir 
8 


office. | 
{olonrs their dignitie in Armory. — 
Combats, permitted by the ( ommon law. 26 
Commiſſaries,what. | 116 
Common=wealth allied tothe Church.211.confiſtes of two parts 
271. ruled by peace vid. warre. ib. 
Competency to be allowed to the Miniſter, 95.196 
Commut ation of Church lands how formerly tolerated and 
how in the prefent age. 210.211 


Confiſcation in whole or in part. 25. goods confiſcute how to 
O02 < *. 
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be diſpoſed. « IP 
Conne xit ic of cauſes not tobe taken away. I 148. 157 
Conſecration of Churches, with what ceremonies performed. 
191 

Corſent of parents, requiſite eo the Marriage of C bildrem, 
F W--: 

Confiſtories why granted. 117 

Conſtantines great bountie towardithe Church. 1 82. bis lam 
concerning Executor s. 267 

Conſtantinoples priviledget. 43 

{ onſull what, 45 

Contract Marine. 88. 89 

Contribution for ejettments. ; 92 

Controllers office. | 39 

C ontrover fies how decided. 9 

Corruptions in judgement, how puniſbed. 20 

Corſes not to be prohibited buriall. 6 

Cozenage how puniſhed. | 21 

Councellours. vid. Advocatet. 

Coancels decrees as lawes. 66. Counceli of Nice. 15 3. F An- 
tioch. 154. Lateran, of Gangra, ad Antioch wake By. 
ſhops diſpoſers of Church goods. 194. & alſo the Toletan, 
Bracaran, & c. 1195 

Courts Spirituall abridged of what they formerly bave had. 
114. 115. 146. 147. why firſt granted. Gs Conre of 
Chancerie. 275. of Requeſts. 2476 

Crimes extraerdinary. 19. 20 

Criminall matters triable in Eccleſi laſticall Courtt. 48. 115 

Croſſe, with what ceremonies ſet up in Churches. 191 * $4 
want of ( hurches. 197 

Curioſitie of School. men pre judicialito the C bort b. 162 202 

Curſe, the More and the Leſſe. 172. The manner of Car- 
ſing. 173. The forme of the geverall Curſe with Zell, 
Boake, and Candle. 174 

Cuſtomes of tything, of Eccleſiaſticali copniſance. 147.148 

Cyſtercians exempred by the Pope. 200. but compelled by the 
Parliament to pa Tythes 143 
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D. 


Damages, why not ceſſed in caſes of conſultation. 137. treble 


damages. IT 156 
Dearons,at what age to be wet 65 
Dead corſes not to be injured. 38 
Debts unknowne à pretence uſed by Exectors. 264 
Debters not to be Gnardians. | 59 
Decifion.of contro verſies how many waies effe ted. 3-9 
The Decrees, what 74. their «Authors abid. 
Decretalls what. 2 74 
- Decurio, bi office. 27 
Dediration of Chugehes. 52. 11 
Defects, in what manner they may be legally objected 238. 

defects in the Statute hom they may be ſupplied'. 239 
: Defendants oſſice. 75 80. He may chuſe his Court. 145 
Degradation ef Clerkes. 95.117 
Dice play how provided againf. 6 


Diffamation,wbat.235.in word. writing or deed. ib. ef crimes. 
236. 237. F defects. 238 both of Eccleſiaſtiealt Cogniſance. 


ib. bow puniſhed. 


Ig 


Digeſts,whas. 41. why fo.called. 4. the divifcon of them. 5. & 


ſeq. Difference from the Code 
Damiſſorie letters 

. Dioceſans right in eue Biſpop. 
Dionyſius h head. 

Diſcipline, 

Divine ſervice not to be diſturbed. 


Diviſion of Pariſhes.152.153.0f C burches FR 


5 _ 


oDivorce,what. g. for what cauſes. ibid. 55,83\children after 


their parents divorce hom tobe educated. 


D oftors precedencie. 


_Downrie of the firſt wife not to be beftowed on — Pats" wifes 
: 1 children 51. 263 preferred before all debts. 61. plea of * 5 


rie. 


-Daties impoſed by the Exchequer. 
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Du pleix the b5ſterian excoſeth Martellus felt 16 35 11 ale, 
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| The Indek. ; 
E 
Farle Marſhal bath 3 to give armes. 100 
Earth Tythe- free. 222 
Eccleſiaſtical juriſdiction. 35 you the & mps, ur ebe Tri- 
perall. 147. ſcveruliꝶ dpa hd. 11 5 by premunne and pho 
bibitsons. 121. 1 2. in —— of e Amiraltis. 1 28. 1 29. 
of willes. 134. 135. ¶ T ythes. s. 1, ef e gro. 
223. in caſes 1 54 — 237%. 238. of 6aftardie. 243. 
& ſequent. 8 
Eecleſiaſtical Lame. vid. Law, , 
— — — immunitie | 65 
Eecleſiecdici, vha 115116 
X. Edgar s d. | 140 
K. Edmunds lm. 139 
E. Edward the third beire to the (ro Yowne neo France. 109. Ed- 
ward the Confeſſours Les. 141. Edward thr ſirt his 
fur ure voncrvuimg 8 now perverted. 146. & ſeq. 
Dekrnt om eempeſt s. 90 
Ev , what, | * 
Euch vf Biſpops.64.75 5b. Htbe Pope. ibid. 
2. Elizabeth commended. 10g. miſgueded in one —— 
210 
LE Iſewhere”] in the ſtature of * how to be wnderſtood. 


12 

Embaſſadours.vid. Legates, » 

x Ember daies, their origmall andend.76.77 why fo culled. ib. 

Emma arqwiered 5, fire Orateall. 46 

Sr am elective ſtate. . 109 

Emulation an occaſion of prohibitions. ; I27 

" Emhanſers of the price of things. 24 

Epiſtle berweene Pope Marke aud Athanaſi us queſtioned. 154 
Eno, what. 191 

E/pouſals. $2 

© Eſquires whence their name and ritle, r07 

Eucherius % unn. 165. what crouit to beyiven 40 it. 170, 

171 

OE ER „ Eunuch- 
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E .E unnch-makers how to be puniſhed 2 
Exceptions of ſeverall ſorts. 17. when alleaged. 
Extheqner pvban.26.the revenues therrof. 7. 55, latter hi 
it impoſeth. 3 
— s 4 of payin 7 tegatits how provided for by the Ci- 
vill Law. 265 their datie. ib. in — is prizing gvode ib. 
Conſtantm̃es Law concerning me. 269; rhe remedie 
thereof. 270. when the Judge may head of the Ereruror. 
ib. & 271 
Expeurete Lam reroverable in Eceleßaſtirall coartr. 260 
Zæemttion from Tyrbos to whom firſt * 200. . bow after 


reſtrained. Ib. 
| Extraordinary crime. | 14 
eee. the 227. | 15 
F | 
Faves, their . | 29 
Faleidia lex,wher. LT FO un IO D 2 IEP 
Farmrs privitedges. IIS ©, 
Fathers urged for the moralitie of Tyther. 163. 164 
Feciales. 99 
Fee-farme, what. 
Fees not to be enhanſed. 3 1 Rh jon p 
Feud: what,6E.thriv original! and d5vifiex.id. copies 
an BEtymon. 6g. bon rhey wy be loft, 71 
Ferri Tythable. 122 
Fittion,what.1 29.oxempleerbercefe * 8 
Fire Ordeall — | 
Follsaurea 
Fonts their original andprogreſſe. | | 3 


Force, and force armed. i 5. publique pn private. 

Forfeiture of Feuds. 

Forgeviev of fre ft. * — 
Founder of a Church, what power hin Ag Py 94. 195 
Fruits falling in 2 mans ground,” ' © 16 


Fundi limotrophi. 6Y 
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Gauge Conveell . B. 20 4 * of Churth reden * | 


Gentlemen. 106. of how many rankes. 107 
Gifts how challengeable. 14, 13. which te 5 enrolled. 56 
Code love to his Miniſterr. 6 119,120 
See eee. cb 20, T 

Gothezinvaſen'ef Italys: +i:; + bc e 464 


government of women lam full. 1 dg. but not convenient. 110 
Governours of Cities, their office and power. 29. their election. 

3- Gavernours of Provences,' their e 06 61 
Granger, what. | 1 44 
Grattan the compiler of the Decrees. 


Free vances of the Common we alab· not uc fon _ 2 


Common Law. 26 2. 263. & ſeq. concerning parents. ib. yet 
might have remedie from the Civil. enn Execu- 


tors. 264. with the remelie. A MCI 2 265 
Fretlers reprehenſion of Junius. * ee eit t 
gardians office. | qi iis 1 OG 
2Ynzcocratic lam full. I 4 109 
. H 


Haath gronnds. vid. Waſte. 8 8 

Henry 4 his Itatute concerning * 0 7 hes. 200, 

_ 8. his Statutes conzerhing 7 pthes, 143 144+ nom per- 
-verted. 146, 147 hu at of ſubverſion of Abbeyes wherein 
- deficient 21 2. and perhaps therefore panifhed. 212,213 


Heralds why called fecialcs. 5 4 wg 
Heretschs. 35,36. Ca 
Viſtorians, who wy. nee, and AY n 4.53266 
Hemage. ry 5 69 
Honourable elaces. 45,46 
1383 Archbiſhop of Outing bronghe: in 1h divefion 

f Pariſbe - 152, 153 
Hoſpital: of ſeveral kinds. PER 34 
Hoſpitallers exempeion from Tythes, „ 144 300 
Huvting not permitted to Clerks. 85 
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Hutband mens immunities. 


| 
Second Husband, in caſe hee defrand the children of the firſt, 


what remedie. 268 

I 
K. James his care over the Chureh, 211.213 
ealouſie, how tobe remedied. | 63 
Teſts hom farre lawful. 236 
Jewes sgnomimes. | 84 
Immunity from Tytbes, why firſt granted to religious houſes. 
188 
Impeachment of Eccleſiaſticall Furiſdiction, t 22, &c. v. Law. 
how to be releeved. 255 
Impediments of Matrimonie. 83 


Impoſſibilities ab horred by the Law. 130 
Impropriationt why firſt granted to Religious Houſes, 188. 
whether by the authority of the Prince, or Pope, 290. in them 
ſome way tolerable, 21 3. but not ſo in Lay men, 214. yet 


bard tobe remedied,and why. | _— 
Ina's Law concerning Tythes. | 138 
Inceſtuouu marriages. 53 
Indowments of Biſhops wherinthey at firſt did, and now ſhould 
conſiſt. 209, 210 
Inſeudation of Tythes, when it begun. 164, 165 


Injunctiont, why ſo called, 15. in what caſes admitted. 14 
Pope Innocents reſtraint of priviledges granted to Religious 


Orders, 8 
Inſtitution, what 4. the neceſſity thereof. 81,82 
Inſtruments ho to be made, 56. Of Dowrie. 58 (273 


Intelligence betwixt Kingdomes,preſerved by the Civile Law, 
Interpretation of Lawes belongs to the FTudges,but more prin- 

cipaly to the King, 257, 258, not to bee often varied. 256. 

want thereof prejudicial to Eccleſtaſtichs, 255 
Inveſtiture what, 3 
K. Johns unjuſt uſurpation 11 2. John of Gants plot. ih. 
1. Hans of Jeruſalem that Order e xempted from Tythes. aco 
Jeyntures not to be ſold. 58 
P;p Fadges 
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Judges oſſice. 53. to perſwade peace. 7d. not comound juriſdi. 
tons. 158. Interpreters of the Statutes. 25 5. their favour 
implored in that point. 25 7. they have need of two ſalts. ib. 
ought to be obeyed. 5 8. Eccleſiaſticall Fudges falſely charged 
with the rejection of pleas in diſcharge of Tythes. 181.182 

ud gement, civile, criminal, wixt.6.publick,22.ecclefiaſtich, 
79,80 

Juglert how to be puniſhed. 21 

Ivo Biſhop of Carnat, Compiler of the Decrees. 74 

Juriſdiction Eccleſiaſtical, wherein impeached 1 21.122. 146. 
not to be confounded with the temporal. 133.149.158 

Jury of twelve meu not requiſite to determine which s barren 
ground. 227,228. ſay nothing but what the Fudge dictates. 


1b. moftly partial becauſe poſſible parties. 229 
as patronatus what. - | | 196 
uſtices of the peace, their office. 41,59 
uſtinian, why he compiled the ¶ ode. 3¹ 

ä | K 
Kingdomes indivi ſible. 113 


Kings, their Titles given by the Law. 103. their ſupremacie. 
104. Fountaines from whence is derived Eccleſiaſticall ju- 
riſdiction as well as (wile. 123. with whom reſideth the 


prime power to interpret Statutes - 257,258 

Knights of how many kindes. 105. whether they or Doctors to 

have precedence. 106 

Knutes Lawes. 140 
L 


Lands of the Church, in what caſes they may be alieued, let, or 
ſold. 63. vid. Charch.what Lands may be given by Will 137 


Land-markes not tobe removed. 21, 22 
Lanternes, upon what occaſion invented, 197 
Lapſes, Apen what occaſion induced. 199 


Latcran Couucell, when holden, and with what ſueceſſe. 191, 


172 
Law, what. 2. publick, private, of Natare, of Nations, ib. the 
: ab ject 
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object of the Law., 5. the multitude inconvenient.32 how 
to be interpreted. 256.without penalties, of ſmall force. 259. 
Canon Law,what.73. excnſed.1b. bow in w/e with ns. 114, 
115. &. Civile Law, what. 3. moſt equitable. ib. Diviſion 

of it. 4, 5. & ſeq. how farre in uſe in this Land. 88. & leq. 
like a ſword in a ſcabberd. 97. the veceſſitie thereof. 272. 
For Marine controverſies. ibid. commerce of Princes. 273. 
praniſhment of ſpiritual diſobedience.1bid. Recoverie of Mi- 
niſters right.ibid. Wile Weddings, Burials.274. Caſes in 
Chauncerie. 275. inthe ¶ ourt of Requeſts. 276. ſeverally 
impeached by the Common Law. 122. in marine matters, 
228. in Mils, 134,135. ia Tythes, 146. in caſes of waſte 
ground, 223. of Diffamation,237.of Baſtardie, 243. how it 
may be relecved, 25 5. Common Law, wherin defective, a6 2, 
264. how it may bee ſupplyed, ib. The word Lam] not ſtill 
taken for the Common Law, 158. Law Eccleſiaſticall, 159. 
animated by the King, 160. not to bee confounded with the 
temporall, ib. of what antiquitie, ibid. wherein abbridged, 
121. how to be releeved, 255 . & ſeq. Saxon Lawer, 138, 

. 139,140. Salick Law refuted. 109. Law of Laps. 199 
Lawyers,why no fees aſſigned to them, 30. Temporall and Ec 
cleſfiaſticall. 159 
Lay-men may not celebrate divine Service, 66. nor hold Im- 


propriatious, 214. when they began to hold Tythes in fee, 


162, 163. their iil will to the ¶ lergie. 198 
Lay-patrons, vid. Patron. 
Leaſes for how long to be let. 45. 63 


| Legacies, when due, 11. how taken away, i 2. when to be paid, 
51. for pions uſes, 67. unjuſtly deteined under pretence of 
debts unknowne, 264. what remedie for that abuſe, 265. 
vid. Teſtaments. 
Legataries, how defrauded, and how they may bee releeved, 
266 
Legates, why ſo called, 28. 40. their priviledges, ibid. »ſaally 
Civilians. 96 
Legitimat ion of children, 58. how made among ft the Romans, 
246. how with ns. ibid. 
i Pp 2 Teige- 
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The Index. 

Leige· men. 72 
Lent things if denied, how recoverable. 4 
Letters dimiſſorie. | 26 
Libell,what, 19. the eAuthours and Concealers how pg 

= ibid. 
Liberall Sciences. 29 
Like Reaſon, libg Law. 156, 157 
Litigions caſes what. 62 
Lombards, the firſt Authors of Fends. 7¹ 
Lucius, firſt Chriſtsan King of England. 142 
Lycurgus his uprighieneſſe. 112 


M 


Mad perſons how provided for by the Law. II 
Magdeburgenſes vindicated from miſ- allegation. 169 
CHMagiſtrates office. 28, 29 
Mahomet aZowerth T ythes. 175 
CHMaiors election, and office. 
Maintenance of parents and children, how it might be provi- 
ded for. 253, 264. & ſeq. 
Manner of Tything, how to be erpounded. 13880 
Manzeres what. 244 
March. grounds. 24 
Marianus Scotus imperfect. 171 
CMarine affaires. | 88, 89 
CHarriners priviledges. 42 
Marriage, what, 9. 55. within what degrees forbidden, 53. 
why to Prieſts, 253. within the yeare of mourning puniſba- 
ble, 55. in the husbands abſence, 62. impediments of mar- 
riage, 83. ſecond marriage prejudicial to the children of the 
rſt, 2863, 264. 268 
Charles Martel the firſt in the ¶ hriſtian world that violated 
the right of Tythes, 164. his fact related at large. ib. 165. 
how cenſured by hiſtorians, ib. why denied by ſome, omitred 
by ſome, 166. related by others, 167. & thoſe French. men, 
168. 170. whence they had the ſtorie, ib. bis faft imitatrad 
in other Nations, 169, 170. the viſionconcernin g him, 165. 


whee 


The Index. 


whether creditable. 170, 171 
 Aartiall cauſes of Eccleſiaſtical cogniſauce. 98 
Maſter of the Souldiers, 45. of Requeſts, 53. of the Ship. 


89 
Mercie rnianphech over Judgement. | 275 
Mere. balls not to be removed. | 21, 22 


CHettals tytheable. 21 7. arguments to the contrary anſwered. 
219, 240. how they are generated, 218, they may rener: bot 


ſeldome doe. ib. 
Micha's Diſciples. 198 
Militarie diſcipline. | 1 5 48 


CMinerals. vid. Nlettal. 

Miniſters, at what age to bee ordained, 65. vid. Clerkes, 

Minors eſtates how to be diſpoſed of. 59 

Miracles not ſo frequent now as formerly. 171 

Monaſteriet not to be builded withont the licence of the Biſvop, 
51. their priviledges,184. and the bad uſe of them, 185. the 


reſtraint thereupon. ibid. 
(Monetaries immunitie from ſervice. 143 
Money why uſed. 224. 
AM 3 life and converſation. 51. 184. originall of cloyſtered 
* Aonkes . 18 7 
Mother - ¶ hurc h. 176, 177 
Mother-Village. 44 
Mort- maine, the originall of it, 183. in ſeverall Nations, 
185. whence the name. ib. now not neceſſarie. . 
CMyners immunitie. 42 
N 

Names not to be altered. | 100 
Naturales fili, v | 244 
Navigation beneficiall to the Common-wealth 271. requireth 

the practice of the ivile Law. ib. 
Neceſſitie of the Civile Law in this Land, 271 
New. eas gifts of ancient uſe. — 


Nicene Canons urged, 15 3, 154. hardly eſcaped the fire of the 
eArrians, ib. their — queſtioned. ib. what excmpla- 
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: ing liſe they require of Monkgs. 184 
Wotaries place. ? 46 
Nothi, who, 244. Nothæ febres. ib. 
Natalia, what. 226 
Novelles, what. 30 
Nundinæ, why ſo called. | 29 
O 
Oathes, of ſeverall kindes, 7. of the deceaſed, when good, 56.0 
women tumblers of no account. ibid, 
Obligations, how they may bee excepted againſt, 7. how many 
forts of them, 17, 18. by words how releaſed, id. 
Offences,publick and private. 18 
O fficers, how to be choſen. 41 
Quogbeioy what. © | 191 
Oratories in private houſes. 57 
Ordeall fire and water. 86 
Order of ſucceſſion,63.who may not take orders. 77 
Orders of Monkes iyi he- free. 200 
Ordination of Miniſters, -. Hs 
Orphanes eſtates ill provided for by the Common Law, 264, 
265. but may finde releefe at the ¶ ivile. 366 
P 
Pagans,why ſo called. ä 1 215 
Pandects what, 4. the diviſion thereof. 5. & ſeq. 
Parents _i to one childe how moderated, 61. greevances 
bow tobe releeved. 263 


Pariſhes, their bounds of Eccleſiaſticall cogniſance, 151. the 
original of them, 15 2. 174. the ſeveral acceptions of the 
4-1 Wor ds . | 


| _ 
Parliament, of whom it conſiſteth, 159. hath ſole power to = 
ferme tbe Statures. 256 
Parricides, how puniſhed. . 23 
Parts, no acceſſories, 233. ſimilar a»d diſſimilar, ib. 


Pope Paſchal his priviledge granted to religious orders. 200 
Stephen Paſquicr cenſured, 165. 166. 170. bu miſtake in a 
79 
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quotation. % * 169 
Paſſage-money. | G2 
Patricii, who. 45 


Patrons may preſent, not ordaine Clerkes, 57. their power to 
erect a Church, 191. 193. dependeth apon the Biſhop, ibid. 
to endow and fill it, 194,195,196. the abuſe of their autho= 
rity, 198, 199. taken notice of by ſeverall (ouncels, ib. 


Peeres. 105 
Pearles, by whom to bee wor ne. 42 
Perpetuall right betweene paſſengers. go 
Peter- pence, when firſt paid. 139 
Philoſopbhers, why no ſtipend allowed to them. 30 
Phyficians by Conſtantine made Carles. 47 
Pipin buried with his face downwards, - 165 
Piracie what 94. onely puniſhable by the Admiral Lam. 273 
Pirates. 95 
Plaiutiſes office. 79, 80 
Plea of Tenements and of D owrie have beene of Eccleſiaſticall 
cogniſance. 5 | 118 
Plough-almes what. 140, 141 
Pluralities in what caſe tolerated, 8 5. the abuſe of pluralitie of 
Executors, 269. with the remedie, 270 
Poets denied the priviledge of other profeſſors, 40 
Popes precedencie,66, whether firſt granters of Impropriations. 
190 
Popular Actions. 22 
Poſſeſſorie right what. 94 
Poſt-Horſes. 49 
Poſtulation of Biſhops, what. 76 


Practice of the Civile Law neceſſary in this Land, 272. ſuch 
caſes as are not provided fer ” the Common. 262, 263 


Prayer and Preaching conferre 188,189 
Preac hing preferred. ib. 
Precedencie of States, Io, 105. of Knights and Doctors, los. 
of the Pope. 66 
Prieſt s,wby called Sacerdotes, 34. why Presbyters, ibid. why 
prohibited marriage. 253 


Prelates 
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Prelates exceſſes. 86 
Premunire what, 1 22. the originall of it, 1b. i 25. the litle uſe 
of tt, 123. the Statute expounded, 124. wreſted by our 
Common Lawyers, ib. in force agaiuſt Pricfts and Feſuites. 

| 125 
Prenotary, his place. 46 
Preſcriptions, the kinds and effects of them, 17, for Lay · men to 
hold Tythes in fee, how ancient, 163. preſcription ſuppoſeth 
poſſeſſion, 216. lyeth not againſt a mans ſelſe. 1b, 
Preſentation originally the Biſhops right, 196, 197. why de- 
volved to lay-patrons, ibid. how abuſed by them,198, 199. 
and therefore a reſumption attempted by the Biſhops, ib. 
Pretor, who, 45 
Primicerius whence. 46 
Princes not to bee traduced, 85. their name to be put in all In- 
ſtramenzg, 56. their titles and ſupremacie, 103, 104. they 
ſhould befriend the Church, 211. whether the firſt grauters 


of Impropriations, I90 
Principallwhat, and what Acceſſoris. 233 
Priſon- breakers how puniſhed. s 21 
Priviledges what, 182. f Religious Perſons. 188 
Prixing of goods oft- times partial. | 266 

Probates of Wils how farre effectuall. 137 
Proces in ccleſiaſticall Courts, 78, 79. by eAccuſation, De- 
aunciation, or Inquiſition. 84 
Prodigals eſtates, how provided for by the Civile Law, 268. 
who ſo accounted | IT 


Profeſſours excuſed from ſervices, 40. made Earle, 47 their 


ſtipends. 29 
Promiſes to be kept. ph | 29 
Promoters office. 37 
Property of things what, 93. how got. ib. 

Protocols what. 56 
Publick workes, by whom to bee made. 29 
Puniſhment by death foure. fold, 25. of ſouldters. 99 


Pupils eſtates how to be ordered during their minority. 9.10. 
Purgations Canonicall and Vulgar. 
| | Purple 


| The Index. 


Purple, a weave peculiar to Princes: 43 
Purſer of a Hip. 90 
| , 
Drone next in ranke to the King, 104 
Dstitie of Tythes Moral, 203.not Judicial. 205 
R B 

Racking, when to be uſed. 25 
Ranks of the Nobilitie. 104,105 
Recervers of Theeves how puniſhed. 20, at 
Reformation at the firſt wherein defectius. 212. 
Refutatio feodi what. 73 
Reliefes of the ¶ ivile Lam propoſed. 355. & ſeq. 
Religions perſons of what life they ſhould be. I 


Repriſals whether lawfull. 56. how differenced from piracie. 


95 
Refidencie required, 81. except ia caſe of ficknefſe. * ib, 
Retrattation of ſentence, within what time it may bee made. 


| $7 
Rhodians ancient merriners. 99 
Right, what, 2. to any thing how gotten. 15 
Rolles what they comprehended. 47 
Riters of Provinces, their office. — 
v7 | 8 
Sabbath partly naturall, partly poþteve. 204, 205 
— by whom not tobe ad miniſtred. 85 
Sacred Myſteries not to be celebrated in private. 57 
Salick Law. 10g 
Salomons Temple. 219 
Sanctuarie to whom advantagions. 36 
Sarum Church, by whom and how endowed. 190 
Satiſdation what. 94 
Saxon Lawes. | 138, 13 4 


Schooles for Henchmen what. 4 
School. menus cnrioſetie , wherein prejudicial to the Cler- 
Qq gie. 


ie. . 162. 202 
Sea. affaires determinable by the Civile Law, 88. Sea com- 

mon. i ibid. 
Secretaries place. : 46 
Secundocerius what. 1:46: 00 
Senate of Rome, why they reſuſed to admit (hriſt into the 

number of their Gods. 0 235 
Senators who. 46. 48 
Seperatorum ſeperata eſt ratio. 222 
Sepulchers violated, the puniſhment. 20 


Services of the Common- wealth of three ſorts, 28. exemption 
from them how procured, ib. ſervices to the Exchequer,39. 
who exempted from perſonal ſervices, 40. Divine Service 
not to be diſturbed, 66. nor celebrated by Laymen. ib. 
Souldiers, priviledges, wages, diſcipline, &c. 48, 49. they on- 
ly permitted to carrie weapons, 54. their diet and apparell, 


S8. their faults. ib. and puniſhments. 99 - 
Sonne Alot to ſmeceede the Father in Spirit als. 76,77 
Spouſals what. l 9. 
Spurii hs. 244 
Stage · players incapable of ſome immunities. 43 
Starre in Caſſiopea prodigious. '170 


Statute of Premunire expounded. 124. thoſe concerning mat- 
ters Eccleſiaſtical imperfect, 127. of Henry 8. and Bdq. 
6. how to be interpreted, 256. how ſupplied, 25 8, 259. The 
word [Statute] doth not inferre Temporal! cogniſauce, 158. 
Statute of Mortmaine, why made, and by whom. 18 
Stealing before the Will be proved, how puniſbed, 21. of Chil- 


Aren or men, 24. of women. 67 
Stellionatus crimen. A 21 
Stipends for liberall Sciences, 29. none for Lawyers, vor Phi- 
loſophers. 3 | 30 
Strangers how to be intreated. | 60 
Students excuſed from perſonall ſervices. 40 
Subjects ef hom many ſorts. | 27 
Sub ſidies. | 38 


Sacceſſtons, 63. 71. in Spirituals 76, of great per/onages,log. 
28 whether 


= TP a 2 * 3 * * ” 4 L nnn — , 4/42 * " 
n 2 OT” ” r 3 3 ; 8 ae To * A * — d ; 

e C IH ; 

8 : 
. - 
Q *Y 
= - * 
E 1 n EX, 


The Index. 


whether the Sonne borne before his Father was K ing, ought 
to ſucceed in the Kingdome,111,whether the grand. ¶ hilde 


or ſecond brother be to ſuececd. 112 
Suerties not to be ſued before the principall, | 51 
SFuertiſpip of women how to be releeved. Wd. . 
Suing out ones Liverie. 71 
Superimpoſitions when uſed. | 38 
Superviſors of Mils mhereto uſefull. 270 
Swrveyors office. 44 
Srearmp, capital, 59 
Sylva cædua in the Statute canvaſſed. : 229, 230 
Symonie. | 64. 84. 

3 | 
Templars exempted from Tyth-paying. 200 
Tenth Number, the perfection of the reſt, 203. whether a Fi. 
gure of Chriit. | 204 
Tenure, vid, Feud. For terme of life or yeares, 70. perpetuall. 
ib 


Teſtaments by whom they may be made, 11. 4 priviledge gran- 
ted by Princes, 265. The kinds, proofe, and publication of 
them. 11. if doubtfull how to be underſtood, 1 2. though im- 
perfett, 7 ſtand good for Children, 61. how much may bee 


bequeathed,12. how many witueſſesrequired to the making. 
135. when lands are deviſed. 137. 4 part of Eccleſiaſticall 
Fariſdiftion, 1 34. but in part rent from it. 135 
Teſtimonie of one witneſſe dangerous. 136 
Theſt, the definition, diviſion, and puniſhment of it. 18 
Theodoſius, Author of the Statute of Mortmaine, 183. and 
therefore diſliked by Jerome and Ambroſe. ib. 
Tiberius requeſterh that Chriſt might be admitted into the 
number of the Roman Goa. 235 


Timber by nature Tytheable, but exempted by Statute. 230 

Titles which have beene triable in Eccleſiaſticall Courts, 114. 

115.116. &c, Title of lands waricth net with the acci- 

dents. 227 

Titulus what. I52 
| Qq 2 Treaſon 
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Treaſon, what, | 22 
Treaſuse found, to whom it belongeth 38 
Treaſurer of the Chamber. 47 
Treaties betwixt Princes to be made by ¶ ivilians. 96 
Treble damage, of Ecclefiaſtical juriſdiction. 156 


Toll. gatherers exacting how to be puniſhed. 14 
Trees, when and why they may bee lopped by another than the 
owner, 16. loppings of great trees tythable. a ag. cutting of 


. another mans, how to be puniſhed. 19. 231. 
Tribonian, 4 famous Lawyer. | 4 
Tribute. | 31 
Actions of Trover, what. 128 
Truce at ſometimes more eſpectally to be obſerved. 78 
Tumult how puniſhed. 19 
Turves tythable, 221. arguments to the contrary anſwered. 

222 


T utelage, the ſeveral kindes thereof. 9 
Tutors, 9. how diſtinguiſhed from Guardians. 10, what requs- 
red of them. ibid. & 59: 
Tythes, matters of Eccleſiafficall Cogniſance, 138. 143. 148. 
and reall compoſition for them, 201, 202. by the Lawes of 
our Saxon Kings, 138,139; 140. &c. How they ſtood 4. 
ter the Conqueſt, 142, 143. in what caſe triable in a Tem- 
porall (ourt, 144. the forfeitures for non-payment, 156, 
157, the cnrſe therefore, 172, 173. their different State 


under the Law aud Gefpel, 161. with the cauſes thereof, + 


162. & ſeq. when they came in uſe among Chriſtians, 
161. part of the Morall Law, 163. 203. and how farre. 
205. the ground of the precept,180. firſt 11vaded by Charles 
Martell, 164. and in imitation of him by ot bers, 169, 190. 
allowed by Mahomet, 175. and ſtriftly exacted in Primitive 
times, 173. 174. to bee payed to the Baptiſmall ¶ hurch, 


- 


176. 214. 215. the contrary, why not reformed in the Tas - 


teran Conncelt, 178, 179. not to bee deteined by a Biſhop 
though Founder of a Benefice, 206, nor were his Primitive 
Endowments, 209. of Mineralls due, 217. of Turves, 


221. of bonghes of great trees, 229. If in no Paris, to 
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whom they belong, 208. manner of tything, how ta bee un- 
derſtood, 180. preſcriptions againſt iythæ, 179. 206. 20. 
Immunitie from N Pranted to Religious. Han- 
fer, 188. herein Religious Orders were exempted from 
paying tythes, and of what things. 200. many Lands preten- 


ded tyth. free by that exemprion,which are not. 201 
* 

In ibe Vacancy, wha ancient ly had the fruits. -, WP 

Valvaſores majores, & minores, who, 73. 

Vaſſalles of of how many kindes. 72. 73 

Villages converted after Cities. 8 215 

S. Vincents Crow. - 170 

| Univerſities permitted the uſe of the Cirvile Law. 87,88 

Pope Ucbans /egantine. 193 

Dſe of money | 224 


U/ſurers infamous 42 
Uſary, the kindes of it. 8. how much to be taken of a hutband- 
man. 5. ceaſeth when it hath doubled the principall. 64. is 
an acceſſorie to the principall, 233. Sea uſurie, 62. greater 


then Land uſurie, and why, 9 
Waſte ground of E eclefiaſticall Cogniſauce. 223.224. & ſeq. 
Water courſes not to be altered, * E 
Widowes how to diſtribute their goods, 51. ſuch as live riotouſ- 

ly, how provided for by the C ivile Lam. 269 


Wills, vid. Teſtaments. 
William the Cenquerour, hs care for Church right, 141.142 
Wincheſter Charch, how anciently endowed. 199 
eſſets, what manner of men, 61. may bee compelled to ap- 
_  peare, 79. how many required to a Will, 134, 135. of one 
man dangerom, 136. falſe witneſſes. 24 
Wives, in what caſes they may be beaten | 62 
Women in caſe ſuretyſbip, how to be releived, ꝓ. nut endowed 
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$7. may be T. wears. 8 „ 61 
mood taken for all hinde of fewell, 223. great woods in what 
caſes tyth-free, 229. 230. and why, 231. wood and timber 


hom diftintt. | ibid. 
Words diffamatory how puniſhable. 236. vid. Diffamation, 
Wrackes what, and bow to be diſpoſed ef. 92, 93 


FINIS. 


ERRATA, 


Pas 36. lin. ult. for, reade from. g. 38. 4.33. gaine, r. graine. p. 107. 

J. 8. ö M od bgoegs. r. os, oͤmogbęss. p. 1 5 6. J. 24. hatt, v. iliat. 
Fe 177. J 24. capellas, 2. capella. v. 19 f. l. alt. in r. an. p. ibid. I. 24. Quo- 
bel. r. Quogoetoy. p. 2 12. J. 1. is r. it. 5. 224. J. 15. out theſe r, out in 
theſe. 2. 231. J. 8. other, ſecundam. r. other, but ſecundum. p. ibid l. . but 
in that r. in that. 5. 23 3. L. 30. rhvoY. 7. ijvcotatvoy. 


